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Tue New York Register is pleased to 
notice, at considerable length, the article of 
Mr. Cahill, which appeared recently in our 
columns, on ‘‘How can the Supreme Court 
docket be relieved ?’’ The learned editor of 
the Register takes issue with the suggestions 
made by Mr. Cahill, to restrict the jurisdiction 
of the federal courts and relieve them 
of that class of litigation which comes to 
them simply from the fact of citizenship, 
and advises the opening of the doors of 
litigation instead of putting up the bars. In 
other words, he advocates enlarging the 
facilities and forces for the disposing of the 
business that comes before the court and 
asks the question, Why is it that while abun- 
dant provision is readily made for the in- 
crease of facilities and force in every other 
department, the growing deficiency in facili- 
ties and force of the judicial department is 
treated in a contrary manner? 

There is undoubtedly a great deal of reason 
in this position, and it has more than once 
occurred to us as remarkable that, consider- 
ing the number of years that this question, as 
to the relief of the Supreme Court, has been 
agitated, and the many schemes and plans 
devised, by men competent, if any one is, to 
solve the difficulty, we are to-day no nearer 
a settlement of the question than we were 
years ago. Bar associations meet, listen to 
addresses detailing the great need in this 
direction and carefully concocted plans for 
its amelioration, appoint committees to con- 
sider the subject, and that is the last of it 
until the next meeting. Bill after bill has 
been offered in congress, some increasing 
the number of judges, others providing for 
intermediate courts, but none of them get far 
within the portals of the capitol. 

We do not know how to account for this, 
unless it arises from the natural disinclination 
to make any radical change, or even experi- 
ment, in the established judicial system. 
There is no machinery of the government, in 
which interference or change is so liable to 
result disastrously, or unfortunately, as in 
the judicial machinery, and conservative and 
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prudent legislators doubtless prefer the ills 
we have than to ‘‘fly to others that we know 
not of.’’ 


WHATEVER may be the reason for this 
slowness, in providing a much needed remedy, 
the fact remains the same, and if we are to 
guage the future by the past we shall go on 
ad infinitum with our discussions and sug- 
gestions as to the best means of increasing 
the facilities and enlarging the force, in other 
words, opening the doors, which the editor of 
the Register considers to be of first import- 
ance. In this emergency, the best thing may 
possibly be in the line of Mr. .Cahill’s sug- 
gestion, that we withdraw the jurisdiction 
which attaches simply on the ground of resi- 
dence, or at least make the jurisdictional 
amount, in such cases, so large that it will 
practically keep out the majority of such 
cases. That such a measure is practicable, 
is shown b~ the passage of the act of March, 
1887, which contained some restrictions, 


‘upon that class of litigation, and itis unde- 


niably true, that the ability to bring, or reg 
move a case into the federal court, and re- 
quire the attendance of the opposite party 
and his witnesses far from home at the 
extended distances which the federal juris- 
diction includes, involves a means of harrass- 
ing and hindering an adversary, which is 
much to be deprecated. 

Therefore, as experience in the past seems 
to demonstrate the impossibility of properly 
and effectively opening the doors, might it. 
not be as well, in order to accomplish the 
relief sought, to put up the bars? 





WE have, heretofore, called attention to 
the case of Kemmler, the New York mur- 
derer, who was the first sentenced to death by 
the new process of electric shock, and who 
took exceptions to the mode prescribed for 
his departure from earth, and sought to 
have the statute declared unconstitutional, 
upon the ground that such a punishment is 
‘‘eruel and unusual’ within the meaning of 
the organic law. The question was submitted 
to a referee, who took the testimony of 
electricians, whose evidence as experts it is 
needless to say, was of the usual conflicting 
character. This evidence was reported to 
the court, which has just rendered a decision, 
sustaining the constitutionality of the act. 
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The opinion: of Judge Day, upholding the 
statute, proceeds upon the well established 
principles of law that to every legislative act 
there attaches a presumption of constitution- 
ality, and the burden of showing it to be un- 
constitutional is upon him who assails it; 
that no such act should be annulled by the 
judiciary as opposed to the fundamental law 
in a doubtful case; and that when a consti- 
tutional question ariees before a_ single 
magistrate he should only declare the law in- 
valid when his duty so to do is entirely clear, 
and that in any case of grave import he is 
justified, if not by propriety required, to 
leave the matter to the deliberation and de- 
termination of appellate tribunals. Applying 
such principles to the present case, the ques- 
tions were whether the prisoner had over- 
come that presumption, whether he had made 
it appear by provfs or otherwise beyond 
doubt that the statute in regard to the inflic- 
tion of the death penalty provides a cruel 
and unusual, and therefore unconstitutional, 
punishment, and that a force of electricity 
sufficient to kill any human subject with 
celerity and certainty, when scientifically ap- 
plied, cannot be generated. In the judgment 
of the court these questions must be answered 
negatively. The utmost that can justly be 
said in favor of the prisoner’s contention is 
that there is a diversity of opinion on the 
principal question. Before the statute can 
rightfully be abrogated, there should be 
judicial knowledge that the punishment 
therein provided is cruel and unusual. There 
is no such knowledge, and his contention 
fails. This view is undoubtedly the correct 
one. It cannot be soberly maintained that a 
State may not change its form of penalty on 
the ground that the new one is ‘unusual’ 


punishment, for otherwise some States would: 


to-ddy be required to continue the pillory 
and the whipping post. 








NOTES OF RECENT DECISIONS. 


TueE effect of a dissolution of a partnership 
upon a contract of hiring, made by the firm, 
came before the Supreme Court of Georgia 
in Griggs v. Swift. There, it was held that a 
contract by a partnership with an employee 
for personal services in the current business 











of the firm for one year at a given rate per 
month, is dissolyed by a dissolution of the. 
firm within the year by the act of God. There 
can be no recovery on such contract for serv- 
ices never in fact rendered, but which the 
employee would have rendered had the sur- 
viving partner not discharged him after the 
dissolution. The court says: 


As there is no trace in the evidence that the part- 
nership was, by the terms of its creation, to subsist or 
continue after the death of one of its members, such 
death wrought a dissolution, and forever terminated 
the partnership. Code, §§ 1892, 1894. One of the 
parties, therefore, to the contract of hiring, became 
extinct by the act of God. The Code declares (sec- 
tion 2871) that if performance is impossible and be- 
eomes so by the act of God, such impossibility is it- 
self equivalent to performance. There being no one, 
after the partnership went out of existence, to receive 
the personal services which the plaintiff had contracted 
to render as inspector of farms and collector for the 
partnership, the further execution of the contract was 
as much impossible as if the plaintiff himself had died 
before or after a dissolution of the firm had taken place. 
The survivor transacted no new business on the part- 
nership account, but confined operations to closing up 
the firm affairs. The classification of every contract 
must depend upon a rational interpretation of the inten- 
tion of the parties. Code, § 2721. From the very nature 
of a contract for the rendition of personal services to 
a partnership in its current business, where nothing 
is expressed to the contrary, both parties should be 
regarded as having by implication intended a condi- 
tion, dependent, on the one hand, upon the life of the 
employee, and, on the other, upon the life of the part- 
nership, provided the death in either case was not 
voluntary. To this effect is the text of Wood, Mast. 
& Serv. § 163: ““Where a servant is employed bya firm, 
a dissolution. of the firm dissolves the contract, so 
that the servant is absolved therefrom; but if the dis- 
solution results from the act of the parties, they are 
liable to the servant for his loss therefrom; but if the 
dissolution results from the death of a member of the 
firm, the dissolution resulting by operation of law, 
and not from the act of the parties, no action for dam- 
ages willlie. * * * Soifa firm consists of two or 
more persons, and one ormore of them dies, but the 
firm is not thereby dissolved, the contract: still sub- 
sists, because one or more of his partners is still in 
the firm, and this is so even though other persons are 
taken into the firm. The testis whether the firm is 
dissolved. So long as it exists, the contractis in force, 
but when it is dissolved, the contract is dissolved with 
it, and the question as to whether damages can be re- 
covered therefor will depend upon the question 
whether the dissolution resulted from the act of God, 
the operation of law, or the act of the parties.”? Mr. 
Woo0d’s reference is to two Scotch cases, which we have 
not seen, but the rule he deduces from them is so 
reasonable that we feel warranted in accepting it as 
law. See,also, Tasker v. Shepherd, 6 Hurl.’& N. 575. 
As to death of a person not a partner, but a sole em- 
ployer, see Yerrington v. Greene, 7 R.I. 589; Wood, 
Mast. & Serv. $§ 95, 158. The case of Fereira v. Say- 
res, 5 Watts & S. 210, is apparently in conflict with the 
text of Wood as above quoted, but we are satisfied to 
abide by the rule laid down in Wood, though it be at 
the expense of differing with the Icarned court of 
Penusylvania, by whom the last-named case was de- 
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cided. The contract upon which the plaintiff’s suit 
was founded having become impossible of perform- 
ance by reason of death, he had no right to recover 
upon the same against the surviving partner for serv- 
ices never actually rendered. 


As to what constitutes a reasonable time 
within which notice of non-payment of a 
note payable on demand must be given an 
indorser, was considered by the Supreme 
Court of.Wisconsin in Turner v. Benjamin. 
From the evidence in that case it appears 
that the demand of payment and notice of 
protest were made and given more than ten 
months after the transfer and indorsement of 
the note. The court says: 

The law is well settled that a promissory note pay- 
able on demand, whether with or without interest, is 
due forthwith, and an action thereon against the 
maker is barred by the statute of limitations, if not 
brought within the time «prescribed by statute after 
its date. Wheeler v. Warner, 47 N. Y. 519; Howland 
v. Edmonds, 24 N. Y. 307; Burnham v. Allen, 1 Gray, 
496; Sylvester v. Crapo, 15 Pick 92; Taylor v. Witman, 
3 Grant, Cas. 1388; Larason v. Lambert, 12 N. J. Law, 
247; Curran v. Witter, 68 Wis. 16,31 N. W. Rep. 705; 
Schriber v. Town of Richmond, 73 Wis. 12, 40 N. W. 
Rep. 644; Mitchell v. Wilkins (Minn.), 33 N. W. Rep. 
910; Hill v. Henry, 17 Ohio, 9; Caldwell v. Rodman, 5 
Jones (N. C.), 189; Wilks v. Robinson,3 Rich. Law, 
182. The mere fact that such note is payable at a par- 
ticular place does not even make it necessary toallege 
or prove that it was so presented before the com- 
mencement of the action. Dougherty v. Bank, 18 Ga. 
287. This being so, it necessarily follows that the 
note in question became due and payable immediately 
upon its inception, and that upon its transfer and in- 
dorsement Moor, Benjamin & Co. might immediately 
have maintained an action thereon against the maker 
corporation, without any demand whatever. Two 
questions are thus suggested: Was it necessary for 
that firm to demand payment and give notice of non- 
payment in order to charge Henry M. Benjamin as in- 
dorser thereon? And ifso, was he discharged by the 
delay in making such demand and giving such notice? 

lt has been held in New York, and perhaps else- 
where, that an “indorsed promissory note, payable on 
demand with interest, is a continuing security, on 
which the indorser will remain liable until an actual 
demand, and upon which the holder is not chargeable 
with neglect for omitting to make demand within 
any particular time.” Merritt v. Todd, 23 N. Y. 28, 
80 Amer. Dec. -243. But much of the reasoning in 
that case seems to have been disap proved by subse- 
quent cases in the same court. Herrick v. Wool- 
verton, 41 N. Y. 581; Wheeler v. Warner, supra; 
Pardee vy. Fish, 60 N. Y. 266; Crim v. Starkweather, 

88 N. Y. 339; Parker v. Stroud, 98 N. Y. 379; Shutts v. 
Fingar, 100 N. Y. 541,3 N. E. Rep. 588. The case of 
Merritt v. Todd, supra, has been expressly repudi- 
atedin Louisiana, where it is held that ‘‘a demand 
note must be protested and notice given within a rea- 
sonable time to hold an indorser; and the fact that the 
indorsement was for accommodation, and that the 
note bears interest, makes no difference.”” Thielman 
v. Gueble, 36 Amer. Rep. 267. This ruling seems to 
be in harmony with the current of authority in this 
country, as appears from the valuable notes by Mr. 








Freeman in 80 Amer. Dec. 250, 254. Among the cases 
supporting this view maybe cited: Furman v. Has- 
kin, 2 Caines, 372; Sice v. Cunningham, 1 Cow. 397; 
Field v. Nickerson, 13 Mass. 131; Seaver v. Lincoln, 21 
Pick. 267. The ordinary contract of an indorser of a 
note is to pay the same, if the maker does not on pre- 
sentation at maturity, in case he is duly notified. 
Charles v. Denis,.42 Wis. 67; Summer v. Bowen, 2 
Wis. 524; Catlin v. Jones, 1 Pin. 180. The only differ- 
ence between such a case and the case at bar is that 
here the note was due before the indorsement was 
made. It issubstantially the same asa note payable 
ata fixed time, and then indorsed by the payee 
after maturity. The rule seems to be firmly estab- 
lished that, in order to charge such an indorser after 
maturity with liability, payment must be demanded 
of the maker within a reasonable time thereafter, 
and, incase of failureto pay, notice thereof must 
thereupon be given to the indorser. Berry v. Robin- 
son, 9 Johns. 121; Poole v. Tolleson, 10 Amer. Dec. 
663; Ecfert v. Des Coudres, 12 Amer. Dec. 609; Nash 
v. Harrington, 2 Aikens, 9; Colt v. Barnard, 18 Pick. 
260; Kirkpatrick y. McCullough, 39 Amer. Dec. 158; 
Gray v. Bell, 44 Amer. Dec. 277; Leavitt v. Putnam, 3 
N. Y. 494; Mudd v. Harper, 54 Amer. Dec. 644; Bas- 
senhorst v. Wilby,13N E. Rep. 75. This court has 
frequently sanctioned this doctrine. Corwith v. Mor- 
rison, 1 Pin. 489; Lindsey v. McClelland, 18 Wis. 481; 
Gunn vy. Madigan, 28 Wis. 164. The cases cited also 
firmly establish the rule that where, as here, the 
material facts are admitted or not in dispute, the ques- 
tion as to what constitutes a reasonable time for 
making such demand and giving such notice is one of 
law for the court. We are all clearly of the opinion 
that the delay in making the demand and giving the 
notice in the case at bar was unreasonable. 


Tue jurisdiction of a court of equity to 
abate a public nuisance was considered by 
the Supreme Court of Alabama in City of 
Demopolis v. Webb, where it was held that 
the maintenance of a fence or like obstruction 
across a street, though a nuisance for which 
one injured has a legal remedy, is also one 
which chancery will often assume jurisdiction 
to abate, either on the ground of irreparable 
injury, or to prevent a multiplicity of suits. 
The court says: 


It is well settled that a fence or other like obstruc- 
tion erected across a street isa public nuisance, and 
it may be such although the obstruction is created un- 
der an accompanying claim of title to the soil. A 
right of action at law will lie for its maiutenance in 
favor of any one who may sustain from it a special or 
particularinjury. Forsuch nuisance an indictment will 
also lie, and any private person aggrieved by it may 
rightfully abate it by removal. Stetson v. Faxon, 31 
Amer. Dec. 123, and note, 132; Davis v. Mayor, etc., of 
New York, 67 Amer. Dec. 186, note, 208; Harrower v. 
Ritson, 37 Barb, 903; Milarkey v. Foster, 25 Amer. 
Rep. 531. 


Chancery, however, will often assume jurisdiction to 
abate sucha nuisance by preventing its continuance 
through the aid of an injunction, where the fact of its 
existence is undoubted. This will be done either on 





the ground of the irreparable nature of the injury, or 
to prevent a multiplicity of suits liable to be occa- 
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sioned by its repetition or continuance, or other 
grounds which render the remedy at law inadequate. 
The disturbance of easements, existing or threatened, 
will especially be restrained with much favor. 3 Pom. 
Eq. Jur. §§ 1850, 1851. Acting on these principles, 
this court, in State v. Mayor, etc., 5 Port. (Ala.) 279, 
authorizing an injunction to issue restraining the 
erection of a market- house in one of the public streets 
of the city of Mobile, which was pronounced to be 
such an obstruction in the highway as to constitute a 
nuisance. A like jurisdiction exists to abate a nui- 
sance already created, the remedy at law being inade® 
quate on the ground that one action, or even several, 
may not be sufficient to redress the plaintiffs’ griev- 
ances by reason of the continuous nature ofthe injury. 
An appeal to the chancery court, moreover, is a more 
orderly method of settling such disputes; being less 
apt to lead to breaches of the peace than the danger- 
ous attempt to redress one’s rights by taking the law 
in one’s ownhands. Town of Burlington v. Schwarz- 
man, 52 Amer. Rep. 571; Hoole v. Attorney General, 
22 Ala. 190; Steam-Engine Co. v. Steam-Ship Co., 34 
Amer. Rep. 652; Dumesnil v. Dupont, 68 Amer. Dec. 
750. 

That the city of Demopolis has the right to bring 
this suit is, in our judgment, clear, on both authority 
and principles of reason. Such jurisdiction was re- 
cognized and asserted long ago by the English court 
of chancery in Mayor, etc., v. Bolt,5 Ves. 129, where 
an injunction was granted on the application of the 
corporate authorities of the city of London to prevent 
a nuisance which threatened to be dangerous to the 
lives of the citizens. 

In Trustees v. Cowen, 4 Paige, 510, it was decided 
that the village of Watertown, in its corporate capac- 
ity, was sofar the representative of the equitable 
rights of the inhabitants as to authorize the filing of a 
bill in its name to restrain the erection of buildings on 
a public square which were declared to bea public 
nuisance, and liable to be abated as such. 

So it was held in Town of Burlington v. Schwarz- 
man, 52 Conn. 181, that one who uniawfully erectsa 
fence across a public street in a town, and threatens 
to maintain it, could be restrained by injunction at the 
suit ofthe town. The court, among other reasons, 
thought that the liability of the town to pay damages 
in case of a person being injured by the obstruction a 
sufficient interest to enable it to appear as plaintiff in 
a complaint in equity to prevent the threatened de- 
struction. An equally good reason is found io the 
power and duty to prevent and remove nuisances, 
and to keep a general control of and supervision over 
all municipal highways as incidental to the right to 
repair and improve streets, to say nothing of the ex- 
press power in the city charter ‘‘to open all streets as 
laid down onthe maps of said city.’? City Charter, 
Acts 1872-73, pp. 305, 310, 311, § 19; M. E. Church v. 
Mayor etc., 97 Amer. Dec. 698, note, 707; Inhabitants 
of Greenwich v. Railoroad Co., 24 N. J. Eq. 221. 
There would be a great defect of justice if the govern- 
ing authorities of a town or city, charged as trustees 
with the duty of protecting the public rights, were 
compelled to sit still with hands tied, and witness the 
unlawful appropriation of the municipal highways to 
private use, without any power to’ prevent so mon- 
strous an evil. 

Mr. Pomeroy, discussing the subject of public nui- 
sances, observes: ‘A court of equity has jurisdiction. 
to restrain existing or threatened public nuisances by 
injunction, at the suit of the attorney general in En- 
gland, and at the suit of the State, or the people or 








municipality, or some proper officer representing the 
common wealth in this country.”” 3 Pom. Eq. Jur. § 
1349. See, also,2 Dill. Mun. Corp. (8d Ed.) § 659; 1 
High, Inj. (2d Ed.) §§ 763, 769. 

Itis peculiarly appropriate, in our judgment, that 
this jurisdiction should be asserted in this age and 
country at the suit of towns and cities, as it harmo- 
nizes with the modern American theory of remitting 
the governmental management of local affairs, as far 
as convenient and practicable, to the local authorities; 
for, as said by a learned judge, “the lawis made for 
the times, and will be madeor modified by them.” 
Railroad Co. v. Applegate, 8 Dana, 289. ‘ 








LIMITATIONS ON MUNICIPAL INDEBT- 
EDNESS. 


(Continued from 29 Cent. L. J. 352.) 

§ 8. Indebtedness—Georgia Cases.—A debt 
is incurred within the meaning of the consti- 
tution of Georgia! by making a contract on 
behalf of a county for the erection of a court 
house, the money stipulated to be paid being 
in excess of one-fifth of one per centum of 
the value of the property, and being payable 
a3 the work progresses, only a part of the 
sum required to be paid being provided for 
by taxes levied, ana the amount unprovided 
for being more than the limit.2 The court 


1 The debt hereafter incurred by any county, mu- 
nicipal corporation, or political division of this State, 
except as in this constitution provided for, shall not 
exceed seven per centum of the assessed value of all 
the taxable property therein, and no such county, 
municipalities, or division, shall incur any new debt, 
except for a temporary loan or loans to supply casual 
deficiencies of revenue, not to exceed one-fi‘th of one 
per centum of the assessed value of taxab!e property 
therein, without the assent of two-thirds of the quali- 
fied voters thereof, at an election for that purpose, to 
be held as may be prescribed by jaw; but any city, the 
debt of which does not exceed seven per centum of 
the assessed value of the taxadle property at the time 
of the adoption of this constitution, may be authorized 
by law to increase, at any time, the amount of said 
debt, three per centum upon such assessed valuation. 
Sec.7 (1877). 

2 Butts v. Little, 68 Ga. 272. In this case the court 
say ofthe provision quoted inthe preceeding note: 
That any city or county which at the time of its adop- 
tion owed a debt which exceeded seven per cent. on 
the assessed value of her taxable property, could not 
increase that debt, only tothe extent of one-fifth of 
one per cent. to provide forcasual deficiencies of 
revenue. That any city whose debt did not exceed 
seven per cent. might by authority of law and a vote 
of two-thirds of her voters, add to this debt three per 
cent. upon the debt incurred, as well as levy, at her 
will, one-fifth of one per cent. to meet casual de- 
ficiencies of revenue. But that, without reference to 
the debt, whether under or over seven per cent. neither 
county nor city can incur any debt for any purpose 
whatever exceeding one-fifth of one per cent. upon 
her taxable property to supply casual deficiencies of 
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recognizes, in the case cited, the power of a 
county to anticipate its revenue, and says 
that if the parties can so modify the contract 
that the cost of the building can, as it falls 
due, be met annually by a subsequent levy 
within the power of the authorities to make, 
a modified injunction would be granted. If 
the money which may be demanded under a 
contract, whether in installments or in a gross 
sum, is ready when the time of payment ar- 
rives, no debt is incurred.* But if such 
provision is not made the authorities, unless 
authorized by the prescribed vote, cannot 
purchase a steam fire engine,* nor buy a safe, 
if the cost of doing so exceeds the limit.® 

§ 9. Indebtedness—Missouri Cases. — The 
limitation of the Missouri constitution® does 
not apply to obligations incurred by a county 
pursuant to State laws, but is limited to in- 
debtedness which results from the action of 
the financial agent of the county. The case 
determined was this: Pursuant to the stat- 
utes the sheriff of defendant delivered pris- 
oners to the plaintiff, the sheriff of another 
county. They were kept, boarded, clothed 
and taken to court by the plaintiff, in ac- 
cordance with the laws. ~ When the bill for 
services was presented to the proper author- 
ity the revenue of the county for the year 
was exhausted.’ The rate of taxation which 
counties may impose is limited in Missouri; 
hence the rule of the Oregon case may ap- 
ply ;° and the rule which prevails in Colorado 
may be inapplicable.? The county court can- 
not contract a debt in excess of the year’s 
revenue for the improvement of the court 
house.!° 

§ 10. Indebtedness—Pennsylvania Cases.— 
The provision in the Pennsylvania constitu- 


her revenue, unless she has authority of law for so 
doing, and thesame is,in conformity to that law, 
submitted toa popular vote, and two-thirds of the 
qualified voters assent thereto. 

3 Mayor v. McWilliams, 67 Ga. 106. 

4 Hudson v. Mayor, 64 Jd. 286. 

5 Spann vy. Board of, Commissioners, Jd. 498. 

6 No county, city, township, school district or other 
political corporation or subdivision of the State, shail 
be allowed to become indebted in any manner or for 
any purpose to an amount exceeding in any year the 
income and revenue provided for such year, without 
the assent of two-thirds of the voters thereof voting 
at an election to be held for that purpose,ete. Sec. 12, 
art. 10 (1875). 

7 Potter v. Douglas County, 87 Mo. 239. 

8 Supra, sec. 5. 

% Supra, sec. 6. 

10 Book v. Earl, 87 Mo. 246. 





tion" does not forbid contracts and engage- 
ments which do not exceed municipal rev- 
enues, no matter how large existing 
indebtedness may be.” If the debt of a 
city, at the time the constitution was adopted, 
exceeded seven per cent. it can be increased 
only with the consent of the legislature; that 
consent given, it may be increased up to two 
per cent. more without a vote of the people.” 
But no increase of more than two per cent. 
can be made, in any case, without such vote. 
If the debt is less than seven per cent. it may 
be increased two per cent. additional by the 
proper officers. The aggregate increase 
which may be thus made cannot exceed that 
rate. There is no warrant to sustain the 
proposition that a city may from time to time, 
as it sees proper, within the maximum limit 
of seven per cent., increase the indebtedness 
by successive steps if each increase be less 
than two per cent. 

§ 11. Indebtedness—Texas Cases.—A debt 
is not created within the meaning of the con- 
stitution of Texas’ by issuing warrants on 
account of current expenses, the warrants 
not exceeding the current revenue derived 
from taxation for such expenses, and such 
other revenue as the city may have from 
otber sources than taxation.” But an en- 
gagement for current expenses, in order to 
be valid, without making the prescribed pro- 
vision for its payment, must run concurrently 

11 The debt of any county, city, borough, township, 
school district or other municipality or incorporated 
district, except as herein provided, shall never exceed 
seven per centum upon the assessed value of the tax- 
able property therein, nor shall any such municipality 
or district incurany new debt, or increase its indebt- 
edness to an amount exceeding two per centum upon 
such assessed ‘valuation of property, without the 
assent of the electors thereof, ata public election in 
such manner as shall be provided by law; but any 
city, the debt of which now exceeds seven per centum, 
may be authorized by law to increase the same three 
per centum, in the aggregate, atany one time, upon 
such valuation. Sec. 8, art. 9 (1874). 

12 Appeal of Erie, 91 Pa. St. 398, 403. 

13 Wheeler v. Philadelphia, 77 Pa. St. 338, 352. 

14 Pike County v. Rowland, 94 Pa. St. 2388; Acker- 
man v. Buchman, 109 Jd. 254. 

15 Appeal of Wilkes-Barre, 109 Pa. St. 554. 

16 No debt shall ever be created by any city, unless 
at the same time provision be made to assess and col- 
lect annually a sufficient sum to pay the interest 
thereon and create a sinking fund of at least two per 
cent. thereon. Sec. 5, art. 11 (1876). 

17 Corpus Christi v. Woessner, 58 Tex. 462. The 
provision, (only part of which is quoted in the pre- 


ceeding note), applies to all cities, although cities of 
more that 10,000 inhabitants are mentioned in the part 








omitted. Terrell v. Dissaint,9 S. W. Rep. 593. 
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with the current revenues. If it is made a 
charge upon the future revenues it is a 
debt.'* 

The statutes of Texas do not authorize 
towns to issue bonds or incur indebtedness. 
If a town has done so and subsequently be- 
comes a city under the general law, it is 
seriously doubted whether it is bound, as a 
city, to become indebted in order to dis- 
charge its invalid obligations as a town. It 
also seems that a judgment against the city 
giving a vendor’s lien upon the property 
which was the consideration for the town’s 
indebtedness is unauthorized.” 

§ lla. Indebtedness-—Wisconsin.—In Wis- 
consin” if the indebtedness is up to the limit 
a further indebtedness cannot be incurred 
to build a court house or to redeem county 
orders.” 

§ 12. Indebtedness —North Carolina Cases. 


—tThe exception in the constitution of North- 


Carolina” extends to every part of the pre- 
ceding lines, to the prohibition to contract a 
debt, as well as to that against levying a tax. 
The proper offcers of a city may levy a tax, 
without the concurrence of the voters, for 
the purpose of paying the interest on bonds 
previously issued to meet its necessary ex- 
penses, and for paying such expenses for 
which bonds have not been issued.% And 
having contracted a debt for such expenses, 
they may issue bonds as evidence thereof.* 

§ 13. Appropriation of Revenues.—Future 
revenues are not apppropriated to pay in- 
stallments as they become due under a con- 
tract by a provision in the ordinance which 
authorized the contract (it beimg in excess of 


18 Terrell vy. Dissaint, supra. 

19 Waxahachie v. Brown, 4S. W. Rep. 207. 

20 No county, city, town, village, school district, or 
other municipal corporation, shall be allowed to be- 
come indebted in any manner or for any purpose, to 
any amount including existing indebtedness in the 
aggregate exceeding five per centum onthe value of 
the taxable property therein, to be ascertained by the 
last assessment for State aiid county taxes previous to 
the incurring of such indebtedness. Art. 11, as 
amended in 1874. 

21 Hebard v. Ashland Co., 55 Wis. 145. 

22 No county, city, town or other municipal corpora- 
tion shall contract any debt, pledge its faith, or loan 
its credit, nor shall any tax be levied, or collected by 
any officers of the same, except for the necessary ex- 
penses thereof, unless by a vote ofthe majority of 
the qualified \oters therein. Sec. 7, art. 7. (1868). 

23 Wilson v. Charlotte, 74 N. C. 748; Tucker vy. 
Raleigh, 75 Id. 267. Butsee Weinstein vy. Newbern, 
71 Id. 535. 

24 Tucker v. Raleigh, supra. 





the power of the city under its charter), 
making it the duty of the council during the 
continuance of the contract to levy annual 
taxes sufficient in amount to provide funds 
to meet the appropriation made.” 

§ 14. Estimate of Indebtedness. —In esti- 
mating the indebtedness of a municipality 
the principal sum indicated by the bonds is 
alone to be considered. The coupons thereto 
attached are promises to pay the annual in- 
stallments of interest. Their character is 
not changed because they may be detached 
from the principal obligation. Hence they 
form no part of the debt.” 

§ 15. Effect of Limitation on Powers Pre- 
viously Granted.—The validity of contracts 
made when the limitation took effect was not 
affected thereby.” But an unexecuted power 
was repealed where the limitation operated 
directly on the municipality to which such 
power had been granted. The constitution 
of Nebraska provides that no municipality 
shall make certain donations unless author- 
ized by a vote of the electors at an election 
held by authority of law; provided that such 
donations of a county, with the donations of 
subdivisions of it, shall not exceed ten per 
cent. of the assessed valuation of the county ; 
and that any city or county may, by a two- 
thirds vote, increase such indebtedness five 
per cent. in addition to such ten per cent. 
When this provision took effect a statute au- 
thorized D county to issue bonds to an 
amount not exceeding ten per cent. on the 
valuation of its property. That act was 
saved from repeal by the constitution, and a 
two-thirds vote was cast in favor of issuing 
bonds under it. The election was held after 
the constitution took effect. It was con- 
tended that, by virtue of the constitutional 
provisions and the vote, the county was au- 
thorized to increase its indebtedness to fifteen 
per cent. of the valuation. This contention 
was overruled.” : 

§ 16. Value of Property—Assets—The value 
of the taxable property within a municipality 


2 Davenport v. Kleinschmidt, 6 Mont. 602, 536, 542. 

2% Durant v. Iowa County, Woolworth, 69. 

27 Davenport Co. v. Davenport, 13 Iowa, 229; Bound 
v. R. R. Co., 45 Wis. 543, 565; County of Moultrie vy. 
Savings Bank, 92 U. S. 631. 

23 Scott v. Davenport, 34 Iowa, 208; Morton v. 
Brownsville, 129 U. S. 479. 

2 Dixon County v. Field, 111 U.S. 88; Reineman vy. 
R. R. Co., 7 Neb. 310. 
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and its assets are elements which affect the 
validity of its obligations. In Iowa if the 
bonds which it is proposed to issue are in 
excess of the limit, as shown by the last tax 
lists, their issue will be restrained, although 
the assessment rolls for the current year af- 
ford a basis for the assumption that the 
bonds will be within the limit of the lists 
which will be made pursuant to the assess- 
ment. In such acase proceedings will be 
stayed until the list is completed.” The 
assessment of the previous year must control 
if one has not been perfected for the year in 
which the contract was made.* A bona fide 
purchaser of the bonds of a city is bound to 
take notice of such facts as the official as- 
sessments disclose concerning the valuation 
of taxable property within it. If no separate 
assessment of its property was made for the 
year previous to their issue, but one was 
made which embraced all the taxable prop- 
erty within the county and townships of 
which the city formed a part, and from 
which, in connection with a map of the city, 
could be readily ascertained the location and 
taxable value of all property within the cor- 
porate limits of the city for that year, such 
assessment is the best evidence of the value 
of such property.” 

In estimating a city’s assets taxes and 
special assessments due it and uncollected 
are to be considered available up to the time 
of the annual tax sale, but not thereafter, 
unless the city shows that they are valuable.* 
Uncollected taxes and the levy for the cur- 
rent year are not to be regarded.™ If the 
existing indebtedness is equal to the limit 
and is evidenced by interest bearing bonds, 
money in the treasury, applicable only to the 
payment of such bonds, is not to be deducted 
from the amount they represent; the pre- 
sumption is that it is to meet the interest on 
them or to go to the sinking fund.® 

§ 17. Voting on Indebtedness.—In the sub- 
mission of the question of indebtedness to 
the voters the authority granted and the 
method prescribed must be strictly pursued. 


30 Wilkinson v. Van. Orman, 70 Iowa, 230. 

31 Culbertson v. Fulton, 18 N. E. Rep. 781; State v. 
Babcock, 39 N. W. Rep. 783; Buchanan v. Litehfield, 
102 U. S. 278. 

® Buchanan Vv. Litchfield, 102 U. S. 278. 

33 French v. Burlington, 42 Lowa, 614. 

3 Council Bluffs v. Stewart, 51 Lowa, 385. 

35 Waxahachie v. Brown, 4 S. W. Rep. 207. 





A city council has no authority to submit 
such question without legislative action.” 
An election held under a local law, passed 
subsequently to a general statute, the former 
providing a different method from the latter, 
is void if there is a constitutional provision 
forbidding local legislation in any case for 
which an existing general law has provided.* 
Notice of the eiection must be given in strict 
conformity with the statute.** Under the 
constitution of Georgia® two-thirds of the 
voters who voted at the last preceding gen- 
eral election and also two-thirds of the quali- 
fied electors who vote at the election held to 
determine the question of indebtedness must 
vote in favor of it. In North Carolina the 
constitution provides that no person shall be 
allowed to vote without registration, or to 
register without taking a prescribed oath. 
The words ‘‘qualified voters’’ in the provision 
concerning the indebtedness of municipalities 
do not include those who were not registered 
at the time a vote was taken; a majority of 
those who were registered, and not merely of 
those voting, must vote for the proposition 
to incur indebtedness.“ Two-thirds of the 
qualified voters, as these words were used in 
the constitution of Missouri, meant two- 
thirds of those qualified to vote; and a stat- 
ute making two-thirds of those who voted 
sufficient to authorize an indebtedness was 
held invalid.” This raling was subsequently 
reversed and the statute held to be in accord 
with the true intent of the constitution.” 

§ 18. Effect of Limitation on Judgments.— 
The command in the constitution of Illinois 
to municipalities which might incur indebt- 
edness to levy an annual tax sufficient to pay 
the interest on the debt as it fell due and to 


% Hudson v. Mayor, 64 Ga. 286; Hayes v. Holly 
Springs, 114 U.S. 120. 

87 County of Dougherty v. Boyt, 71 Ga. 484. 

88 Bowen v. Mayor, 79 Ga. 7 

89 See ante, sec. 8. 

40 Bell v. Mayor, 79 Ga. 152. 

41 Southerland v. Goldboro, 96 N. C. 49; Duke vy. 
Brown, Jd. 127; Rigsbee v. Durham, 98 Jd. 81. 

#2 Harshman v. Bates, 92 U. S. 569. 

43 County of Cags v. Johnston, 95 U. 8S. 360; Carroll 
Co. v. Smith, 111 Jd. 556. The last wasa case from 
Mississippi, and the court refused to follow the State 
court, which had announced the contrary rule, in 
Hawkins v. Carroll Co., 50 Miss. 735. As to the effect 
to be given the declaration made by the proper officers 
concerning the result of the vote, see Black v. Com- 
missioners, 99 U. 8. 686; Norment vy. Charlotte, 86 N. 
C. 387; Simpson v. Commissioners, 84 Jd. 158; Rigsbee 
y¥. Durham, 98 Jd. 81. E 
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discharge the principal within twenty years 
repealed a clause in a city charter previously 
enacted limiting the amount which might be 
levied for the payment of interest on its debt 
and for sinking fund purposes. And where 
a city under such a charter incurred indebt- 
edness both before and after the adoption 
of the constitutional limitation and has neg- 
lected fora series of years to make such 
levies as the constitution commands, and a 
large accumulation of the debt and interest 
has become due, a court may order that a 
single levy be made to pay all that is due. 
The oppressiveness of such a levy is a ques- 
tion for the discretion of the court.“ 

The creditor of a municipality whose claim 
has been reduced to judgment is entitled toa 
mandamus compelling the collection of a tax 
to pay it. If the restriction upon the au- 


thorities prevents the levy of a sufficient 
bd . . . 

amount in a single year to pay the claim the 
court may order successive levies to be made 
from year to year until it is liquidated. <A 
city may apply its current revenues to de- 
fraying its ordinary expenses, though a 
judgment creditor demands their application 


to the payment of his long over due claim. 
This right rests upon the fact that it is abso- 
lutely necessary to the life of the city and 
the accomplishment of the purposes for which 
it was organized. It may make such appro- 
priation before such revenues are received, 
and if it is made to pay for services to be 
rendered or articles to be furnished, within 
the scope of ordinary and proper expenses, 
payment to be made as they are rendered or 
furnished, no question can be raised as to 
the propriety or legality of such a course, 
regardless of the amount of the debt.“ The 
most which courts can do to secure the pay- 
ment of judgments against municipalities is 
to require them to exhaust their powers of 
taxation, and honestly and economically ap- 
ply their incomes to the end that, after meet- 
ing their necessary current expenses, they 
may discharge their other obligations.” 

The validity of the negotiable bonds of a 
county, issued by authority of law in satis- 
faction of a judgment, after they have passed 


4 Kast St. Louis v. Amy, 120 U. S. 600. 

4 Coy v. Lyons, 17 Iowa, 1. 

# Grant v. Davenport, 36 Iowa, 396; Coffin v. Daven- 
port, 26 Id. 515; Tucker v. Raleigh, 75 N. C. 267. 

47 East St. Louis v. People, 6 lil. App. 76; East. St. 
Louis v. Trustees, Jd. 130. 





to an innocent holder for value, cannot be 
questioned by showing that the judgment 
was rendered upon warrants issued in excess 
of the -constitutional limit, and that the 
county officers fraudulently omitted to inter- 
pose that defense when the warrants were 
sued upon.* 

§-19. Effect of Limitation on General Lia- 
bilities. —A municipality cannot hide behind 
the constitution and escape liability for its 
wrongs. If it illegally exacts taxes, which 
are paid under protest, the fact that it is in- 
debted in excess of the limit is no defense to 
an action to recover such taxes. Nor is 
such indebtedness a defense to an action to 
recover for personal injuries; nor to re- 
cover damages caused by its breach of a con- 
tract which it had authority to make ;! nor 
for damages resulting from the careless, neg- 
ligent and unskillful grading of its streets.” 
If a city is liable for the want of fidelity on 
the part of those who act for it such liability 
is not affected because of the limitation on its 
power to incur indebtedness.” But if the 
fund raised ur set apart for a particular work 
has been exhausted and the indebtedness of 
the city is as large as is permitted, there can 
be no recovery of damages for the breach of 
the contract for the doing of that work.™ 

§ 20. Bonds Void in Part and Valid in 
Part. — The weight of authority is that if 
bonds are issued in excess of the limit they 
will be valid up to the amount for which they 
might have been lawfully issued, though void 
as to all in excess of that sum, if the valid 
portion can be distinguished from the in- 
valid.” The case is compared to the act of 
an agent partly within and partly without his 
authority. Ifthe bonds all bear the same 
date and were issued as a part of the same 
transaction, though at different times, each 
will partake of the validity and invalidity, 
and be valid to the extent it represents a 
portion of the debt lawfully contracted, 


#S8.C. & St. P. R. R. Co. v. Osceola, 45 Iowa, 168; 
8. C. 52 Id. 26. 

49 Thomas v. Burlington, 69 Iowa, 140. 

50 Bloomington v. Perdue, 99 Ill. 329. 

51 Conyers v. Kirk, 78 Ga. 480. 

52 Bartle v. Des Moines, 38 Iowa, 414. 

53 Chicago v. Sexton, 115 Ill. 230. 

+4 Dhrew v. Altoona, 15 Atl. Rep. 636. 

55 McPherson v. Foster, 43 Iowa, 48, 72; Culbertson 
v. Fulton, 18 N. E. Rep. (Iil.) 781; Stockdale v. Way- 
land School District, 47 Mich. 226; Mix. v. People, 72 
lil. 241; Daviess County v. Dickinson, 117 U. 8. 657. 
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both as to principal and interest. Where 
the bonds are delivered at different times and 
the periods of delivery can be ascertained, 
that is the test to be applied in determining 
which are valid, and this without regard to 
their classification according to the time of 
their payment.” 

Bonds issued to pay debts incurred by city 
officers in excess of the authority conferred 
are void in toto, it being impossible to dis- 
tinguish the valid from the invalid portion of 
the debt. If the voters approve a proposi- 
tion to issue bonds for an amount in excess 
of that fixed by the law granting the author- 
ity, their act is void and all the bonds issued 
pursuant thereto are invalid.” 

§ 21. Remedy of Bondholder. —If bonds 
have been issued in excess of the constitu- 
tional limit the legislature cannot give their 
holder a lien on the property created by the 
labor and material which were the considera- 
tion for them. If this could be done it would 
be a mere change of the nature of the in- 
debtedness.” If money has been received 
by a city and void bonds issued therefor, the 
city cannot be compelled to pay it back, 
because this would imply the existence of a 
debt.“ Ifthe bonds issued have been ad- 
judged void the holder of them cannot re- 
cover against their maker in an action of tort.” 

One who has loaned a city money in excess 
of the amount it could legally borrow is not 
entitled to a decree in equity for its return, 
the specific money having been parted with 
and being beyond identification. Neither 


56 McPherson v. Foster, supra. 

57 Daviess County v. Dickinson, supra. 

58 Millerstown v. Frederick, 114 Pa. St. 435. 

59 Reineman v. R. R. Co., 7 Neb. 319. 

© Mosher v. Independent School District, 44 Iowa, 
122. 

61 McPherson v. Foster, 43 Iowa, 48. It is suggested 
that the identical money or other thing of value paid 
for void bonds could be recovered of the officers or 
agents of the city while in their hands, on the ground 
that the property therein had not passed to their 
principal. In Morton v. Shelby Co., 118 U. S. 425, 454, 
bonds were issued without authority and exchanged 
for the railroad stock, which, it was alleged, the 
county held. The question was as to the validity of 
the bonds; they were adjudged void. Assuming that 
the stock was held as alleged, Field, J., said: Ifso, 
the county may, by proper proceedings, be required 
to surrender it to the company, or to pay its value for, 
independently of all restrictions upon municipal cor- 
porations, there is a rule of justice which must control 
them as it controls individuals. If they obtain the 
property of others without right, they must return it 
to the true owners or pay for its value. 





can he have a general decree that there is 
due from the city to him a sum which equals 
the amount loaned, nor a lien upon the works 
which his money was used in constructing.” 

If a warrant has been drawn on a city 
treasurer after a tax has been levied and an 
appropriation of part of it made to pay cur- 
rent expenses as they become due, and the 
treasurer refuses to pay the warrant-holder 
after the money has come to his hands, the 
city may bring an action on the treasurer’s 
bond for the benefit of the person injured.™ 

§ 22. Estoppel—Rights of Bona Fide Hold- 
ers.—Where the constitution requires that a 
designated officer shall indorse his certificate 
on bonds, stating that they are issued pursu- 
ant to law, and does not make such indorse- 
ment conclusive, the maker is not estopped 
from contesting the validity of the bonds.® 
Nor does a recital in the bonds to the effect 
that they have been issued under and by 
virtue of a statute and the constitution estop 
the maker from claiming that they represent 
a sum in excess of the limit fixed by the con- 
stitution. The value of the taxable prop- 
erty in a municipality is ascertainable in one 
way only—by reference to the assessment 
itself. No recital involving that fact can 
take the place of the record; and the officers 
who issued the bonds can determine nothing 
on that point, nor make any representations 
which will affect their principal.” 

If obligations are issued in excess of the 
limit they are void in the hands of a bona jide 
holder.® If the proportion of voters which 
the constitution requires to approve the issue 
of bonds has not voted in favor of their issue 
a purchaser takes them with notice of that 
fact.” The laws of Pennsylvania make it 
the duty of the municipal officers to prepare 
and file a statement showing the state of the 
municipal finances, the amount of the last 


& Prince v. Quincy, 21 N. E. Rep. 768 (Iil.) 

6 Litchfield v. Ballou, 114 U. S. 190. 

64 East St. Louis v. Flannigan, 23 Ill. App. 449. 

6 Dixon Co. v. Field, 111 U. S. 83. 

 Tbid; Lake Co. v. Graham, 130 U. 8S. 674; Daviess 
Co. v. Dickinson, 117 Jd. 657. 

& Dixon Co. v. Field, supra. 

6& Gounty of Cook v. Lowe, 23 Ill. App. 649; 
National Bank v. Independent School District, 39 
Iowa, 490; Carter v. Dubuque, 35 Jd. 416; McPherson 
v. Foster, 43 Jd. 48; Mosher v. Independent School 
District, 44 Jd. 122. See State v. Wilkinson 20 Neb. 
610. 

® Duke v. Brown, 96 N. C. 127 
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preceding assessment, etc. A purchaser of 
bonds is chargeable with notice not only of 
what is shown by such record, but of what it 
should show under the law; and if it is in- 
sufficient, or has not been filed, he is not a 
bona fide purchaser.” It is strongly inti- 
mated that if neither the constitution nor the 
statutes prescribe a rule or test by which 
persons who contract with municipalities can 
ascertain the extent of their existing indebt- 
edness, and bonds issued by them contain 
recitals which, fairly construed, amount to a 
representation by the proper authorities that 
the requirements of the constitution have 
been met—that the indebtedness increased 
by the amount of the bonds in question was 
within the limit—then an estoppel will result 
in favor of a bona fide holder.” 

§ 23. Restraining Issue of Bonds.— A tax- 
payer of a municipality may optain an injunc- 
tion restraining the officers thereof from enter- 
ing into a contract in excess of their powers.” 
A bill so brought to enjoin the levy of a tax 
to pay a debt in excess of the limit will not 
be dismissed because the creditor of the city 
is not a party; all who are proper parties 
will be brought in.™ An injunction will not 
issue at the suit of a tax-payer to restrain the 
execution of a contract on the ground that 
the municipal indebtedness will be unlawfully 
increased in advance of any steps to carry it 
into effect.* If the municipal officers refuse 
to defend an action and it is alleged that the 
bonds sued on represent a debt in excess of 
the limit, tax-payers will be allowed to inter- 
vene.” They are not estopped from ques- 
tioning the validity of bonds because they 
stood silent until they were owned by inno- 
cent persons ;* nor because interest was paid 
on the bonds.” 


Madison, Wis. J. R. BERRYMAN. 


"0 Millerstown v. Frederick, 114 Pa. St. 435. 

1 Buchanan v. Litchfleld, 102,U. 8. 278, 290. 

72 Valparaiso v. Gardner, 97 Ind.1; Springfield v. 
Edwards, 84 Ill. 626; Wilkinson v. Van Orman, 70 
Towa, 230. 

73 Howell v. Peoria, 90 Jll. 104. 

1 Searle v Abraham, 73 Iowa, 507. 

7 Richards v. Supervisors, 69 Iowa, 612. 

76 McPherson vy. Foster, 43 Iowa, 48. 

7 Ibid. 








MUNICIPAL CORPORATION —LIABILITY OF, 
FOR INJURY TO FIREMAN CAUSED BY 
DEFECTIVE STREET. 


COOTS V. CITY OF DETROIT. 


Supreme Court of Michigan, July 11, 1889. 


1. The fireman of a city bears no such relation to it 
as to prevent his maintaining an action against it, un- 
der the statute, to recover for injuries occasioned by 
defects in the city’s streets, whereby such fireman 
was injured while driving an engine to a fire in re- 
sponse to a fire alarm. 


2. The city charter which provides for placing dis- 
abled firemen upon the retired list, does not bar the 
plaintiff’s action. 


3. Where the plaintiff, the driver of a fire engine, 
who followed the hose-cart, as was customary, on 
which was a lieutenant of the fire department, who 
directed the course to be taken to reach a fire, is in- 
jured by the wheel of his engine dropping into a hole 
in the center of the street, about eighteen inches deep, 
from three tofour feet wide, and about ten inches in 
length crosswise of the street, of which hole the 
plaintiff had no previous knowledge, and which he 
did not notice until the wheel went into it, and where 
it appears that the plaintiff was keeping a sharp look- 
out to avoid collision with objects in the streets, the 
question of contributory negligence is properly sub- 
mitted to the jury. 


MorseE,J.: This isan action brought by the 
plaintiff against the city of Detroit to recover 
damages for injuries received by reason of the de- 
fective condition of Michigan avenue between 
Fourteenth and Fifteenth streets. He .recovered 
a judgment for $10,000 in the circuit court for the 
county of Wayne, before a jury. The facts, as 
shown by plaintiff, are substantially as follows. 
At the time of the injury he was in the employ 
of the fire department as an engine-driver. The 
engine-house was situated on Sixteenth street, 
four blocks from Michigan avenue. Plaintiff had 
been in the employ of the fire department for 
four years asa driver. July 6, 1886, there was an 
alarm of fire from box 319, which was on the cor- 
ner of National avenue and Locust street. He 
drove his engine down Sixteenth street, to Mich- 
igan evenue, and turned on that avenue to go to 
Twelfth street. Between Fourteenth and Fif- 
teenth streets the right fore wheel of the engine 
dropped into a hole, and he was thrown from his 
seat, and fell against the engine, severely injuring 
him. At this time he was followizg the hose- 
cart, as was customary in going toa fire. <A lieu- 
tenant of the fire department was on the hose- 
cart, aud directed the course to be taken to reach 
the place of the fire. The hole into which the 
wheel dropped was about 18 inches deep, from 3 
to 4 feet in width, and about 10 feet in length 
crosswise of the street. The plaintiff was not 
aware of its existence. He knew of a bad spot in 
the street on the other side before reaching the 
place of the accident, and had changed his course 
to avoid it. When burt he was driving nearly in 
the center of the street with the wheels on one 
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side running between the rails on the street-car 
track. He testified he did not notice the hole un- 
til the wheel went into it, as one of the horses 
jumped it. He had ‘‘to look out for street cars, 
for people passing, for brick wagons and farmers, 
people crossing the streets,” etc. He claimed 
that he had perfect control of his team, and was 
keeping a sharp lookout to avoid accidents. It 
appears without dispute that this hole was caused 
by the street being out of repair, the paving 
blocks and boards underneath them having been 
removed because they were worn out and useless. 

By the charter of Detroit the board of public 
works are given the entire charge and control of the 
repairs of paved streets within the city. It was 
shown that about the Ist of June 1886, the board 
of public works were notified that the common 
council of the city had directed by resolution that 
the pavement on Michigan avenue, between 
Thirteenth and Mt. Hope avenue, be repaired, 
the expense to be paid out of the general road 
fund. This territory embraced within its limits 
the spot where the accident occurred. To this 
resolution the board of public works replied in 
a communication, stating that the pavement was 
laid in 1871, ‘‘and is completly worn out, and no 
blocks left to repair the same,’’ and recommend- 
ing that the street (Michigan avenue) shonld be 
‘‘repaved entire with stone.’’ The secretary of 
the board testified that the board of public works 
had notice that Michigan avenue, between Thir- 
teenth and Sixteenth streets, was out of repair 
for several weeks prior to June 1, 1886. There- 
fore the question of notice is out of the case, and 
need not be considered. 

1. The first objection against the judgment is 
that the plaintiff was guilty of contributory neg- 
ligence, and it is claimed that the jury should 
have been so instructed, and a verdict directed 
against him. It is argued that he ought to have 
seen this hole; that it wasa defect so open and 
notorious that, if the plaintiff had been exercis- 
ing ordinary care and prudence, he could not 
have failed to have discovered it. This argument 
would be of great force, and perhaps conclusive, 
if applied to an ordinary traveler upon this street. 
But the plaintiff by his occupation, and under 
the orders of the fire department by which he 
was employed, was obliged to ‘drive as rapidly as 
possible to the scene of this fire. He must also 
take the streets marked out for him by his supe- 
rior officer upon the hose-cart. As he testified, 
he was compelled as a necessity to keep his eyes 
open, and be on the watch for a variety of things, 
to save accident and peril to himself and to other 
people who were traveliug, and bad a right to 
travel, on this street. Consequently he cannot be 
held to the same degree of negligence as one who 
might drive on this street as slowly as he pleased, 
or who need not take it atallif he knew it was 
out of repair. While looking out for a street-car 
or a wagon, or even passengers on the street he 
could not well keep his eyes upon the ground all 
of the time, and it might well happen that, in a 





moment when his sight was directed to another 
peril, and while he was striving to avoid it, bis 
forward wheel, or one of them, would drop ina 
hole before he noticed it, and without his fault. 
This part of the case was properly submitted to 
the jury upon the evidence. 

2. It is also claimed that the defect in the street 
that caused this accident was within one ofthe 
risks that the plaintiff tookin his employment; 
and the court was asked to instruct the jury that 
if the plaintiff voluntarily entered into the service 
of the fire department as an engine-driver with 
full knowledge of the kind of work he was ex- 
pected to do, and while in such employment, and 
in the regular discharge of his duty as such fire- 
man, he was injured by driving into a hole in one 
of the streets of the city, he could not recover, as 
this was one of the dangers incident to his em- 
ployment. I do not think the court erred in re- 
fusing this instruction. I know of no rule of law 
that would compel the plaintiff to take notice 
that the city of Detroit, through its officers, would, 
after notice of such a defect as this, violate the 
plain provisions of the statute requiring its streets 
to be keptin “good repair, and in a condition 
reasonably safe and fit for travel.”” And it would 
be not only absurd, but a manifest failure of jus- 
tice, to hold that the city of Detroit must be ex- 
cused from liability, because the plaintiff must, 
as a matter of law, presume and take notice that 
the city will violate thestatute and disregard the 
duty laid upon it by the legislature. No more 
need be said upon this subject. 

It is also contended that the plaintiff is barred 
from his action against the city because section 
1, ch. 38, of the charter of the city of Detroit, pro- 
vides that any person who may be hereafter totally 
disabled in the discharge of his duties as such 
fireman for duty may be placed upon the list of 
retired firemen by a vote of the fire commission. 
Such commission may in like manner place upon 
such list for disability any fireman who has been 
employed by said fire commission for a period of 
25 years subsequent to October 24, 1860. Such 
retired fireman receive a sum equal to one-half 
of their annual salary paid them at the time of 
their retirement annually thereafter, to be paid 
in monthly payments during their natural lives. 
No person so retired shail receive more than 
$450 per annum, and said commission may place 
on such list the names of persons who became 
totally disabled in their employ prior to the pas- 
sage of the act authorizing the commission to re- 
tire and pension firemen. The argument is that 
the legislature, recognizing the dangerous nature 
of the employment, authorized the city of De- 
troit, through its fire commission, to thus pension 
its fireman for total disability, and that the plaint- 
iff is to be presumed to have known of this pro- 
vision of the charter, and to take his employment 
with reference to and in view of it; and that the 
logical conclusion, therefore, is that this provis- 
ion of the charter is intended to be in lieu of all 
other claims which the fireman might otherwise 
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have for injuries received while in the line of his 
duty under his employment. 

This provision in the charter was not inserted 
until 1885,and after the plaintiff had entered 
the employment of the tire department. He can- 
not, therefore, be said to have entered the serv- 
ice in view of this provision, Ncr doI think he 
could be bound by it if he had. This provision 
is only permissible. The fire commission may 
retire a fireman for total disability, or they may 
not, as they see fit. They have no power to re- 
tire any employee, who has not served for25 years 
since 1860 for any less reason than a total dis- 
ability. And it would seem that the commission 
are the sole judge of whether the disability is to- 
tal, or whether it was incurred, in the line of 
duty. The plaintiff has not assented, by word or 
deed, to any arrangement whereby he shall forego 
his claim for damages for this unlikely happen- 
ing,—this faint hope ofa pension from the fire 
department. No steps have been taken to retire 
him, and there are no means by which he can 
compel such retirement. It cannot be said that 
by his hiring, or by his remaining in employ- 
ment after knowledge of this law, he contracted 
to give up all claims he might thereafter have 
against the city of Detroit for injuries received 
in the line of his duty through the negligence of 
the city, because he would thereby be required to 
give up something for nothing. Such a contract 
would not be mutual, because there is nowhere 
any binding or legal obligation upon the part of 
the city or the fire conimission to retire and pen- 
sion him. The counsel for the city argues that 
‘may’? in law means ‘shall’? or ‘*must.’? That 
this provision entered into and became a part of 
the consideration of every contract made between 
the city of Detroit and its firemen since the pas- 
sage of the act, and that the court would enforce 
its provisions in favorof every fireman totally 
disabled while in the employ of the fire depart- 
ment. If this contention is correct, why did the 
act provide that such fireman ‘*may”’ be placed 
on the list *‘by vote of said commission?” If the 
duty is imperative, why should the commission 
vote to perform it before it can or.may be done? 
It is plainenough that the whole matter of the 
retireinent and consequent pensioning of disabled 
firemen is by this act placed within the discretion 
of the fire commission, who may pension a to- 
tally disabled fireman or not, as they see fit. The 
only object was to grant them this power if they 
desired to use it, which power they did not pos- 
sess before it became alaw. No authority is cited 
to sustain this idea that this provision of the 
charter bars the plaintiff in this action, and it is 
unlikely that any such authority can now or ever 
will be found. 

The court was asked to instruct the jury as fol- 
lows: ‘It appears in this case that the board of 


the public works have charge and control of the 
streets in the city of Detroit, and that they failed 
and ueglected, after notice and direction by 
the common council, to repair the defect in the 








street which caused the accident. In this con- 
nection I charge you that the board of public 
works and the members of the fire department, 
all being in the employ of the city of Detroit, 
in carrying on its general business are fellow- 
servants; and if the jury believe that the accident 
to the plaintiff would not have happened but for 
the careless negligent failure of the board of 
public works to repair the pavement on Michigan 
avenue, after being directed by the common coun- 
cil so to do, then the plaintiff cannot recover, for 
his injury would be directly chargeable to the 
negligence and carelessness of a fellow-servant.”’ 
Itis also intimated in the brief of defendant’s 
counsel in stating their six general propositions 
of error, incidentally, in considering the point 
that the plaintiff when he voluntarily entered the 
services of the fire depertment took upon himself 
allthe risks and dangers incident thereto, that 
this injury must be considered.as occurring from 
the negligence of fellow-servants. But the point 
was noi strenuously urged, and it does not seem to 
me that there is any merit init. It may be true 
that the fire commisssion could not sue the board 
of public works or the city of Detroit for injuries 
to the engine, or the horses drawing the same, 
eccasioned by a defect in the street, But the 
plaintiff, by entering the service of the fire de- 
partment, does not lose his personality or his 
manhood; he does not become a mere machine, a 
block of wood, nor yeta mere animal. He can- 
not be considered in any sense the property of the 
tire commission. And the fire commission is not 
suing the city for the damages he has received, as 
it would have to sue if an action was maintain- 
able for the loss of a horse or injury to an engine. 
The plaintiff for himself, and in his own right, 
and independant of his relations to the fire de- 
partment, is suing for a personal injury to him- 
self caused by the neglect of the city. If the 
theory of the request asked be good law, then 
there is no person in the employ of the city, or 
any of’its agencies, nor any official, from mayor 
down to constable, who can recover for injuries 
caused by a defective street while he is in its em- 
ployment or in the discharge of his official duties, 
even if his employment or the duties of his office 
have no connection whatever with or relation to 
the care and control of the streets of the city. 
For instance, a constable, while walking in the 
streets for the purpose of serving process, would 
be without relief if he should be injured by a de- 
fect in the same; and a person employed to sweep 
the city-hall or scrub its steps, if sent through the 
streets for a broom or brush to work with, would 
be a fellow-servant of the officials and employees 
whose duty it is to keep the streetsin good repair. 
The doctrine of fellow-servant has never been 
carried to this extent by any court. 

It is said that this is the firat instance of an at- 
tempt to hold a municipality liable for an injury 
to a fireman in the performance of his duties un- 
der his employment. This isa mistake. In the 
case of Palmer v. City of Portsmouth, 43 N. H. 
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265, this question was involved, and it-was held 
that the principle “‘applied by the courts in the 
case of the servants of railroad companies who 
have sustained injuries in the course of their em- 
ployment does not seem to us at all applicable to 
the case of injuries sustained from defects of 
highways. The liability for the damages sus- 
tained in such cases is imposed by statute, which 
provides that in vase any special damage shall 
happen to any person by reason of obstruc- 
tions, etc., he shall recover his damage in an 
action against the town. No exception is made, 
and we can see no reason for making any in such 
ease.”* Id. 267. Our statute giving damages to 
any person injured by reason of streets and high- 
ways not being in good repair, or in a condi- 
tion reasonably safe and fit for travel through 
the negligence of the city or township, makes 
also no exception of persons on account of their 
occupations; and there is no more reason in the 
law or in good sense why an engine-driver in the 
employ of the fire department, whether in or out 
of the line of his employment at the time of the 
injury, should suffer such injury without redress 
or recompense under the statute, from and by 
reason of the city’s negligence in the care of its 
streets, than shguld any other citizen. A fire- 
man takes, like every other employee, certain risks 
by reason of his employment. He may be injured 
by his fellow-fireman, by falling walls or build- 
ing, or by a score of accidents that are liable to 
happen at a fire, or going to or from one. But 
the injury he receives from the negligence of the 
city in the care of the streets through which his 
employment takes him is no more one of the 
risks he voluntarily takes in his employment 
than would bean injury that he might receive 
from the negligence or wrong of some one of bis 
fellow-citizens of Detroit, as he was passing 
along the street. If this hole in the street, for 
instance, had been an excavation made by some 
abutling lot-owner on the street, and negligently 
left open, is there any sound reason why the 
plaintiff could not have recovered from such lot- 
owner damages for his injnries, if such injuries 
were occasioned through no fault of plaintiffs? 
The answer is obvious. The fact that plaintiff 
was a fireman would weigh no more in such case 
than if he was an express wagon driver, or of any 
other occupation. 

CHAMPLIN, J., (concurring.) Members of the 
fire department of the city of Detroit, when act- 
ing in discharge of their duties, are not seryants 
or agents in the employment of the city for whose 
conduct the ci'y can be held liable, but they act 
rather as officers of the city charged with the per- 
formance of a certain public duty or service, and 
no action will lie against the city for their negli- 
gence or improper conduct while acting in dis- 
charge of their official duty. Hafford v. New Bed- 
ford, 16 Gray, 297. However appointed or elected, 
such persons are public officers, who perform 
duties imposed by law for the benefit of all the 
citizens, the performance of which the city has 








no control over, and derive no benefit from in its 
corporate capacity. The acts of such public of- 
ficers are their own official acts? and not the acts 
of the municipal cotporation or its agents. 
Fisher v. Boston, 104 Mass. 87; 2 Dill. Mun. Corp. 
§ 976, (774.) Hence the relation of master and 
servant does not exist between the city and mem- 
bers of its fire department. Jewett v. New Ha- 
ven, 38 Conn. 368; Knight v. Philadelphia, 15 
Wkly. Notes Cas. 307. Ttis doctrine was laid 
down in the case of Freeholders v. Strader, 18 N. 
J. Law, 108, as follows: ‘*Where a corporate 
body, whether of a municipal or of a private char- 
acter, Owes a specific duty to an individual, an 
action will lie for a breach or neglect of that 
duty whenever such breach or neglect has oc- 
casioned an injury to that individual; but if such 
corporation owe a duty to the public, and neg- 
lect to perform it, although every individual com- 
prising that public is thereby injured, some more, 
some less, yet they can have no private remedy 
at the common law.” And in the later case of 
Wild v. Paterson, 47 N.J. Law, 412, 1 Atl. Rep. 
490, which was a case where the board of public 
works employed one Roberts to remove ashes 
which had been placed in receptacles for that 
purpose,and cart them off to the dumping grounds, 
—both horse and cart belonged to the city,—and 
Roberts by his negligence in dumplng killed 
plaintiff’s interstate, it was said: -*Employees of 
such corporations in the execution of its public 
duties have been held to be mere instruments in 
the performance of such duties, and to act as pub- 
lic officers charged with a public service,’ citing 
Condict v. Jersey City, 46 N. J. Law, 157. The 
relation is not the ordinary relation of master and 
servant. And the court further said: ‘It is the 
settled law of this State that an action will not lie 
in bebalf of an individual who has sustained a 
special damage from the neglect of a municipal 
corporation to perform a public duty unless the 
right to sue for such an injury is given by stat- 
ute.” See, also, Barney v. Lowell, 98 Mass. 570; 
Hayes v. Oshkosh, 33 Wis. 314. And such, also, 
is the settled law of this State. Had the accident 
which occasioned plaintiff's injury happened by 
the defect in the axle of the engine or other de- 
fect in the machinery or apparatus, instead of 
through a defective street, he could not have re- 
covered, for the reason that the relation of master 
and servant did not exist between them, and the 
city owed no duty to the members of the depart- 
ment to provide suitable and safe apparatus. 
* * * But in case where the employed per- 
form duties imposed by law for the benefit of all 
citizens, as in a fire department of a city, as be- 
fore stated, the relation of master and servant 
does not existgand the liability or non-liability 
of the city to a member employed in such depart- 
ment does not depend upon that relation. It 
may be stated that the city is not liable to a per- 
son employed in the fire department for injuries 
arising from the accident received in the course 
of such employment, unless the liability is created 
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and a right of action is given by statute. The 
question of liability of the defendant to the plaint- 
iff is therefore reduced to this: Does the statu- 
tory duty imposed upon the city to keep its streets 
in repair, and reasonably safe and fit for the pub- 
lic travel, extend to the members of the fire de- 
partment, the same as to cthers of the traveling 
public? I can see no good reason why it should 
not. The statute makes no exception of the kind. 
It reads “that any person or persons sustaining 
bodily injuries upon any ofthe public highways 
or streets in this state, by reason of neglect,’’ etc., 
‘sof the city to keep the same in good repair, and 
in a condition reasonably safe and fit for travel.’’ 


The same question was considered by the Su- 
preme Court of New Hampshire in Palmer v. 
Portsmouth, 43 N. H. 265. Bellows, J., speaking 
for the court said: ‘I'he principle which has 
been applied by the courts in the case of the serv- 
ants of railroad companies, who have sustained 
injuries in the course of their employment, does 
not seem to us at all applicable to the case of in- 
juries sustained from defects of highways. The 
liability for the damages sustained in such cases 
is imposed by statute, which provides that in 
case any special damage shall happen to any per- 
son by reason of obstructions, ete., he shall re- 
cover his damage in an action against the town. 
No exception is made, and we can see no reason 
for making any in such acase.”’ The action was 
brought by a fireman who was injured while 
hastening toa fire by coming in contact with 
some pieces of board left on a joiner’s work-bench 
in the street. Itis a proper use of the streets of 
a city to pass over them with a fire-engine in go- 
ing to a fire, and they should be kept in such 
reasonable repair as will be safe and fit for the 
purpose of this kind of travel, as well as any 
other that the public require. The service de- 
manded of those having the management of ap- 
paratus for the extinguishment of fires is that 
they shall respond promptly, whether at night or 
by day, to alarms of fire, and get to the scene of 
the conflagration with such dispatch as is reason- 
able and consistent with the safety of the public and 
themselves. They havea right to expect that the 
statutory duty enjoined upon the city will be 
observed. They take all the risks incident to 
their employment, without any remedy over 
against the city in case of injury, ualess such in- 
jury is occasioned by a neglect of duty positively 
and specifically enjoined upon the municipality 
by statute. The risks of the employment assumed 
by them are sufficinctly numerous and dangerous, 
without adding thereto the risk of defective 
streets, which the city is enjoined to keep in re- 
pair. As to such streets, their gights are no 
greater and no less than those of any other per- 
son having a right to use such streets. As the 
questions of defendant’s negligence, and its lia- 
bility under the statute, and the contributory 
negligence of the plaintiff, were properly sub- 
mitted to the jury, and they having found those 





questions of fact in favor of plaintiff, 1 concur in 
affirming the judgment. 


NoTe.—The identical question presented by the 
principal case seems to have arisen but once before in 
a court of last resort in this country. The precise 
question determined Palmer v. City of Portsmouth?! 
in favor of the doctrine of the principal case. There 
is some regret that two of the five judges failed to 
concur. The dissent, in which the liability of the 
municipality is denied, appears to rest mainly on the 
ground that the plaintiff (the fireman), being an em- 
ployee of the city, could not recover damages sus- 
tained for the latter’s negligence; that the statute fix- 
ing the city’s liability is confined to the traveling pub- 
lic, and does not extend to the agencies of the munici- 
pality. Campbell, J., who delivered the dissenting 
opinion, in reiterating the well known rule that every 
person must accept the natural risks of his employ- 
ment, declared that the fireman (tbe plaintiff) was 
identified with his department (fire), and that the 
street commissioners being another department of the 
city, the plaintiff was precluded from maintaining an 
action for the latter department’s negligence. ‘*The 
object of the statute giving damages for injuries on 
the streets was meant to protect the traveling public, 
and not the agencies of the municipality,’’ seems to 
be the key note of the dissent. The general rule is 
that towns, villages and cities are not liable at com- 
mon law to pay damages to indivéduals injured by 
their negligence in not keeping their streets, thor- 
oughfares, bridges, etc.,in repair. They are usually 
made so by statute.? 

As to whether a municipal corporation, in the ab- 
sence of statutory provision, is liable to one for per- 
sonal injuries who fell ina sewer which was in the 
process of construction, and was negligently left un- 
sufficiently guarded by the officers of the corporation, 
the authorities are discordant, and cannot be recon- 
ciled on principle.2 The ground of the municipality’s 
liability in cases of this nature is that the detect from 
which the injury resulted ought to have been known 
and remedied before the accident. In other words, 
the statutory liability must be understood with the 
qualification that the defect existed by some fault or 
neglect of the city. Hence, the principle upon which 
the liability proceeds admits of no distinction between 
defects arising from natural causes or from human 
agency, whether with or without fault.4 

The rule is stated in 2 Dillon on Munivipal Corpora- 
tions (2d ed.), § 976 (774), that although a municipal 
corporation has power to extinguish fires, to establish 
a fire department, to appoint and remove its officers, 
and to make regulations in respect to their govern- 
ment and the management of fires, it is not liable for 
the negligence of firemen appointed and paid by it, 
who, when engaged in the line of their duty, upon an 
alarm of fire, ran over the plaintiff, in drawing a hose- 


143 N. H. 265. 

21 Thomp. on Neg. pp. 620-624, §§ 6-11;5 Cent. L. J. 70. 
As to liability of city for failure to keep streets in re- 
pair, see 1 Cent. L. J. 169, 204, 211, 585;2 Cent. L. J. 49; 5 
Cent. L. J. 354; 4 Cent. L. J. 189, 358, 360; 7 Cent. L. J. 137; 
9 Cent. L. J. 279, 298. 

3 Chope v. City of Eureka (Cal.), 298 Cent. L. J. 522,and 
note, pp. 523-524. 

4 Hubbard v. Concord, 35 N. H. 52; Hall v. Manchester, 
40 N. H. 410; Clark v. Barrington, 41 N. H. 44; Howe v. 
Plainfield, 41 N. H. 135; Johnson v. Haverhill, 35 N. H. 
74; Palmer v. Portsmouth, 43 N. H. 265; Frost v. Port- 
land, 2 Fairf. (Me.) 271; Springer: v. Bowddinham, 7 
Greenl. (Me.) 442; State a. Freyburg, 15 Me. 403. 
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reel belonging to the city, on their way to the fire;5 
nor for injuries to the plaintiff caused by the bursting 
of the hose of one of the engines of the corporation 
through the negligence of a member of the fire 
department;é nor for like negligenee, whereby sparks 
from the fire engine of the corporation caused the 
plaintiff’s property to be burned.” 

The exemption from liability is placed upon the 
ground that the service is performed by the corpora- 
tion in obedience to an act of the legislature and is one 
in which the corporation has no particular interest, and 
from which it derives no special benefit in its corpo- 
rate capacity; that the members of the fire depart- 
ment, although appointed by the city corporation, are 
not the agents or servants of the city, for whose con- 
duct it is liable; but they act rather as officers of the 
city, charged with a public service, for whose negli- 
gence inthe discharge of official duty no action lies 
against the city, without being expressly given; and 
the maxim of respondeat superior has, therefore, no 
application.’ 

Further illustrations and citations of cases in sup- 
port of this principle will be found in the concurring 
opinion of Champlin, J., in the principal case. 

In Palmer vy. City of Portsmouth,? stated in the con- 
curring opinion of Champlin, J., the evidence tended 
to prove that the injury to the plaintiff happened by 
reason of a joiner’s bench and some strips of boards 
upon it, which had been placed by the side of the 
street at five or six o’clock in the afternoon of the day 
of the accident, by some workmen engaged in repair- 
ing a church there; that the plaintiff, who was a fire- 
man of the city of Portsmouth (the defendant), while 
hastening to a fire about nine o’clock in the evening, 
came in contact with these strips of boards, which 
were then projecting from the work-bench, and was 
injured. There it was held that a fireman of a city in 
which he lives has no such relation to it as to prevent 
his maintaining an action, under the statute, to re- 
cover special damages occasioned by defects in a 
highway in such city.10 

Champlin, J., in his concurring opinion, admitted 
that if the injury had occurred by reason of a defect 
in the axle of the fire engine, or other defect in the 
machinery or apparatus, instead of through a defect- 
ive street, the plaintiff could not have recovered, 
“for the reason that the relation of master and serv- 
ant did not exisi between them, and the city owed no 
duty tothe members of the department to provide 
suitable and safe apparatus.” 

Contributory Negligence.—The degree of speed 
with which one may travel upon a street, without 
being chargeable with such contributory negligence 
as will bar a recovery, is frequently a question for the 
jury, but in case of firemen, who are required to re- 


5 Hofford v. New Bedford, 16 Gray (Mass.), 297; Smith 
v. Rochester, 76 N. Y. 506; Howard vy. San Francisco, 51 
Cal. 52; Pollock v. Louisville, 18 Bush (Ky.), 221; Maxi- 
milian v. Mayor, 62 N. Y. 160, 20 Am. Rep. 468; Green- 
wood v. Louisville, 13 Bush (Ky.), 226. 

6 Fisher v. Boston, 104 Mass. 87. 

7 Hayes v. Oshkosh, 33 Wis. 314, 14 Am. Rep. 760. 

8 Per Bigelow, C. J., in Hofford v. New Bedford, 16 
Gray (Mass.), 297; Hayes v. Oshkosh, 33 Wis. 314, 14 Am. 
Rep. 760; Maximilian v. Mayor, etc., 62 N. Y. 160, 20 Am. 
Rep. 468, 

943 N. H. 265 (1861). 

10 See 2 Thomp. on Neg. p. 1242, § 17. 

11 Elgin v. Renwick, 8 Ill. 498; Oakland R. R. Co. v. 
Fielding, 48 Pa. St. 320; Bly v. Haverhill, 110 Mass. 520; 
Reed v. Deerfield, 8 Allen (Mass.), 522; Whitney v. Cum- 
berland, 64 Me. 541; Stevens v. Boxford, 10 Allen (Mass.), 
25. . 





spond promptly to fire alarms, as stated in the con- 
curring opinion of the principal case by Champlin, J., 
it would seem that the rate of speed, however high, 
provided that proper care in all other respects was 
exercised, would not constiiute contributory negli- 
gence.2 *¢ 


12 Palmer v. Portsmouth, 43 N. H. 265. Asto who are 
fellow-servants in the law of negligence, see 29 Cent. L. 
J. 14, 246; 28 Cent. L. J. 375; Hoke v. St. Louis, etc. R. 
Co., 23 Cent. L. J. 202, note, p. 205; article, ““Fellow- 
servant in same Common Employment,” 13 Cent, L. J. 
406; Chicago, etc. R. Co. v. Ross, 20 Cent. L. J. 27; 20 
Cent. L. J. 21; “Who are Fellow-servants,” etc., 20 Cent. 
L. J. 76. 








JETSAM AND FLOTSAM. 


CRIMINAL INTENT AND WHAT IS NECESSARY TO 
CONSTITUTE IT.-The ever perennial question whether 
acriminal intent is necessary to constitute a crime, 
and if so what is necessary to constitute such an in- 
tent, is discussed. with even more than the usual 
amount of metaphysical discrimination by the judges 
of the Queen’s Bench Division in Queen v. Tolston. 

The prisoner was Convicted under 24 and 25 Victoria, 
chapter 100, section 57, of bigamy, having gone 
through the ceremony of marriage within seven years 
after she had been deserted by her husband. The 
jury found that at the time ofthe second marriage, 
she in good faith and on reasonable grounda believed 
her husband to be dead. Held, by Lord Coleridge, C. 
J.; Hawkins, Stephens, Cave, Day, A. L. Smith, Wills, 
Grantham, and Charles, JJ. (Denman, Field, and 
Maniaty, JJ. and Pollock and Huddleston, BB., dis- 
senting), that a bona fide belief on reasonable grounds 
in the death of the husband at the time of the second 
marriage afforded a good defense tothe indictment, 
and that the conviction was wrong. 

The opinions are well worth reading, and afford 
much support to the view advocated by Mr. Bishop. 
But we think, nevertheless, that most readers will find 
themselves left in the fog, more blinded than ever, by 
this attempt to throw light on the question. 

In the view which the American law takes of this 
subject the question is usually, if not always, one of 
statutory construction. Common-law principles re- 
quire that there should be mental capacity to form an 
intelligent intent; an insane man is not criminally 
liable. There should be an actual intent; an accident 
is not a crime. But there need not be an intent to com- 
mit a crime; because there can be no such intent when 
there is complete ignorance of the law, and ignorance 
of the law never excuses. The intent must be an in- 
tent to do the act that was done. If there is anything 
more beside the unlawfulness of the act (whether 
known or unknown), necessary to be shown to make 
out the criminal intent, it usually depends on the 
terms of the statute. 


ONE summer morning, years ago, a number of 
young lawyers surrounded Colonel Boyd, of Norris- - 
town, Penn., on the porch of the Stockton House at 
Cape May. When they were about to leave the good 
colonel said he did not feel like parting with them 
without giving them some good advice. Said he: 
“Young men, I have practiced law for forty years, and 
I have found that the best plan to have an easy con- 
science is to open each week in the proper way. Mon- 
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day morning I go to my office about half an hour 
earlier than usual, lock myself in the back roomyand 
go over the events of the preceding week, so as to see 
that I have wronged no man. IfI find that I have, I 
make amends at once. IfI find on mature considera- 
tion that I have charged a client too large a fee, I 
promptly write him a check and reduce itto the 
proper amount. You cannot too soon adopt such a 
practice.” 

“Have you often had occasion, Colone},” innocently 
asked one of the young men, “to make many such re- 
payments?” 

‘That is the singular part of it all,” promptly re- 
plied the good colonel; I have religiously followed 
this habit for forty years, and thus farI have never 
had occasion to do anything of the kind.’’ 








QUERIES ANSWERED. 


QuERY No. 4. 
[To be found in Vol. 29, Cent. L. J. p. 114.) 


We observe that the Minnesota courts have answered 
this question while we were vainly attempting to find 
some authority bearing upon it. ,They hold that the 
extra was not a newspaper; that the busiaess of a 
newspaper is to publish the new-, and that while an 
extra might be considered a part of a newspaper issued 
in good faith with the paper and delivered to sub- 
scribers, yet an extra could not be considered a news- 
paper, and consequently the defendant bad no right to 
a demand for retraction. 


QUERY NO. 5. 
[To be found in Vol. 29, Cent. L. J., p. 114.) 


It was at one time thought impossible that a corpo- 
ration could be liable for a tort, particularly for a tort 
involving the malicious intention of the offender. 
But the contrary is now well settled and accordingly 
the authorities are numerous that a corporation may 
be beld responsible for a libel published by its au- 
thority. See 29 Cent. L.J. 69, and cases collected. 
Whether a director can be held liable for wrongs com- 
mitted by an agent depends upon circumstances. The 
general proposition is that directors can be held re- 
sponsible for aloss resulting from wrongful acts or 
omissions of agents only, provided the loss was a con- 
sequence of their own neglect of duty. Anditis well 
established that directors who participate in wrongs 
committed by an agent, or who have notice of the 
wrongs and fail to take such measures as lie within 
their power to prevent their commission, are clearly 
liable to the corporation for the resulting damages. 
Joint Stock Co. v. Brown, L. 8. 8 Eq. 881; Land Credit 
Co. v. Fermay, L. R. 5 Ch. 763. 


QvERY No. 10. 
[To be found in Vol. 29, Cent. L. J. p. 174.) 


1. We do not understand the first question in view 

of preceding statement that the company actually ob- 

- tained a change of “termini.”” We would say, how- 
ever, as an abstract proposition that a change of route 


ofa railroad does not necessarily include change of 
termini. 2. Ais clearly not discharged from liability 


on his subscription. His subscription was made sub- 
ject to the power of the company under the law to 
change its name, capital, route, etc., and that it should 
have effected such change in another way (conceded 





to be proper and legal) than that pointed out by the 
general law would not relieve him of liability. 


QuERY No. 11. 
[To be found in Vol. 29, Cent. L. J. p. 234.) 


This is a question which the deputy sheriff would 
have to solve on his own responsibility. Legally 
speaking, a warrant is required. But the deputy 
knowing well of its existence may assume the posses- 
sion of itand arrest, though for his own protection 
and in order to place himself in proper position before 
A. B. and take advantage of such position; in case of 
any emergency, growing out of the arrest, he may 
properly refuse to arrest Without the warrant. 2. 
Decidedly not. The justice had no jurisdiction at the 
time. 

QUERY No. 12. 
[To be found in Vol. 29, Cent. L. J. p. 234.) 


It seems to us that the questions if relevant are per- 
missible. No one can be compelled to convict himself, 
but he may state whom he saw playing cards without 
including himself, and the fact that each convicts the 
others is no objection to the question. 


Query No. 13. 
[ To be found in Vol. 29, Cent. L. J. p. 255.) 


There is nothing unprofessional for a lawyer to assist 
the State prosecuting attorney with or without fee in 
the prosecution of any offense. As a general rule this 
is not possib‘e unless the prosecuting officer is willing 
and though it is customary for the latter to invite such 
assistance, there is nothing unprofessional in a lawyer 
volunteering so to do. The fact of no fee being paid 
cuts no figure, as it is not dignified or proper to guage 
the propriety of a lawyer’s services by the mere test 
of wordly gain. This question arose many years ago 
in the Knapp case agd was discussed with great ve- 
hemence by Daniel Webster. 


QUERY No. 14. 
{To be found in Vol. 29, Cent. L. J. p. 276.) 


Yes, undoubtedly. The mortgage not being recorded 
in the State of Missouri, and possession being retained 
by A, the mortgagor, it is liable to attachment at the 
hands of treditors of A. Jones on Chattel Mortgages, 
(3d ed.) § 314; Wilson v. Milligan, 75 Mo. 41. 








HUMORS OF THE LAW. 


SPECTATOR (to defendant): Well I guess the jury 
will find for you. The judge’s charge was certainly 
very much in your favor. Don’t you think so? 

Defendant: (moodily): Ob, I knew all along that 
the judge’s charge would be all right. It’s the lawyer’s 
charge that’s worryin’ me. 


She had sued for breach of promise, and the verdict 
of the jury was against her. ‘Want to pole the jury?” 
she repeated. ‘Yes, I do; jes gimme the pole for two 
minutes !”’ and she threw back her bonnet and bared 
her arms before the legal phrase could be explained 
to her by her counsel. 

A judge in Iowa refused to fine a man for kissing a 
girl against her will, because the complainant was so 
temptingly pretty that nothing but an overwhelming 
sense of its dignity prevented the court from kissing 
her itself. 
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There was a very irascible old gentleman who for- 
merly held the position of justice of the peace in one 
of our cities. Gvuing down the main street one day, 
one of the boys spoke to him without coming up to 
his Honor’s idea of deference. 

“Young man I fine you five dollars for contempt of 
court.” 

“Why, judge,” said the offender, “you are not in 
session.” 

“This court,” responded the judge, thoroughly ir- 
ritated, ‘‘is always in session, and consequently always 
an object of contempt!” 
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1. ACTIONS MONEY HAD AND RECEIVED.—In an action 
for money alleged to have been paid at defendant’s 
request, evidence that defendant mortgaged his prop- 
erty, and subsequently directed a reconveyance to 
plaintiff, who assumed the indebtedness, mortgag- 
ing the property to secure it, and paid taxes and part 
of the indebtedness, and thatthe property was subse- 
quently sold on foreclosure of the mortgage, is admis- 
sible.—Ashten v. Shepherd, Ind., 22 N. E. Rep. 98. 

2. ADMIRALTY—Shipping,—A stipulation in a charter 
party that “all disputes arising on this charter party, 
or on bills of lading signed thereunder, shall be settled 
at port of discharge only,” is contrary to public policy, 
and void.—Prince Sleam- Shipping Co. v. Lehman, U. 8. D. 
C. N. Y. 39 Fed. Rep. 704. 

3. ADVERSE POSSESSION.—Where a defendant in eject- 
ment claims by adverse possession, he is bound to 
prove either that taxes were assessed on the land, and 
were paid by him, or that none were assessed, and in 
the absence of any such evidence on his part, it will be 
presumed that taxes have been assessed, and that he 
has not paid them.—Reynolds v. Wiliard, Cal., 22 Pac. 
Rep. 263. 

4. ANIMALS—Sheep-killing Dogs.— Under Civil Code 
Cal, § 3341, subsec, 2, it is necessary, in order to justify 
the killing of a dog, to prove that it was actually wor- 
rying, wounding, or killing, and a finding that the 
sheep were running about the field in a greatly agitated 
and frightened manner, pursued by the dog, which was 
apparently worrying and injuring them, and that the 
effect of chasing was to greatly worry and injure them, 
is not sufficient.—Johnson v. McConnell, Cal., 22 Pac. Rep. 
219. 

5. APPEAL.—Rev. St. Ind. 1881, § 630, providing that 

either party may reserve any question of law, decided 





by the court during the progress of the cause, for the 
decision of the supreme court, merely points out the 
way in which questions of law may be reserved, and 
does not authorize an appeal from an interlocutory or- 
der staying proceedings.— Taylor v. Board, Ind., 22 N.E. 
Rep. 108. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
plaintiffs, as unpieferred creditors of an assignor for 
the benefit of creditors, attach the assigned stock, 
to subject itto a debt due them, and the assignee inter- 
venes, instructions given on the trial for the assignee, 
stating that plaintiffs should make out their case by a 
*clear preponderance” of evidence, were not prejudi- 
cial to plaintiffs by the insertion of the adjective 
“clear.”’—Chambers v. Meaut, Miss., 6 South. Rep. 465. 

7. ATTACHMENT.—Where the affidavit for an attach- 
ment of real estate, and for service upon the defend- 
ant by publeation, shows the essential facts to confer 
jurisdiction, the court wil! look at both, and, if a defect 
in the affidavit for publication is supplied in the af- 
fidavitfor attachment, it will be sufficient. — Miller 
v. Eastman, Neb., 43 N. W. Rep. 179. 

8. CONSTITUTIONAL Law—Taxation.—The fact that an 
act authorizes the issuing of bonds for the purposee of 
supplyiog municipal corporations and their citizens 
with natural gas does not render it unconstitutional as 
exercising the power of taxation for a private purpose. 
—Fellows v. Waiker, U. 8. C. C. Ohio, 39 Fed. Rep. 651. 

9. CONSTITUTIONAL LAw—Interstate commerce.—Act. 
Ky. March, 1860, amended by act of 1866, which requires 
the agents of foreign express companies doing business 
in that State to take out a license, and pay a fee of five 
dollurs for issuing the license, is not unconstitutional, 
as placing a burden upon interstate commerce,— 
Crutcher v. Commonwealth, Ky., 12 8. W. Rep. 141. 

10. CONSTITUTIONAL Law — Interstate Commerce. — 
Where liquor purchased at a point outside of the State 
of Iowa is put up in bottles, securely sealed and packed 
in cases, or in kegs and barrels likewise sealed, and 30 
transported to a point within the State, the prohibition 
of the sale of such liquor in the original packages is 
within the police power of the State, and is notin viola- 
tion of the constitution of the United States, vesting in 
congress the right to regulate commerce between the 
States.— Leiseyv. Hardin, lowa, 43 N. W. Rep. 188. 

ll. CORPORATIONS—Insolvency. —In an action com- 
menced against an insolvent corporation under the 
provisions of Gen. St. 1878, c. 76,a creditor who has be- 
come a party to the proceedings, and proved his cluim, 
may appeal from an order directing a sale of the prop- 
erty of the insolynt, and also from an order confirming 
such sale. But on an appeal from the latter only the 
regularity of the sale and the adequacy of the prices 
obtained can be considered.— Hospes v. Northwestern 
Manuf’g § Car Co., Minn., 43. N. W. Rep. 189. 

12. CORPORATIONS.—Civil Code Cal. § 299, which pro- 
vides that no corporation now in existence, or here- 
after formed, shall maintain or defend any action in 
relation to its property until it has filed acopy of its 
articles of incorporation with the clerk ofthe county 
in which su:h property is situate does not apply to 
foreign corporations. — South Yuba Water Co. v. Rosa, 
Cal., 22 Pac. Rep. 222 

13. CkIMiNAL Law— Receiving Stolen Goods. — Where 
one partner, without his copartner’s knowledge, re- 
ceives stolen goods, knowing them to be stolen, and 
his copartner, afterwards learning of the theft, takes 
charge of the stolen goods, both are guilty of receiving 
stolen goods. — Sanderson v. Commanwealth, Ky., 12 8. W. 
Rep. 136. ' 


14, CRIMINAL Law—Gaming— Minor. — An indictment 
for permitting a minor “to play four games of pool,” 
charges but a single offense, under Rey. St. Ind. 1881, § 
2087, providing that any person who shall allow any 
minor “to play billards, bagatelle, pool, or any other 
game” upon his table, shall upon conviction ‘“‘for such 
game 80 allowed to be played, be fined,” etc. — Kiley v 
State, Ind., 22 N. KE. Rep. 99. 
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15. CRIMINAL Law—Rape. — On trial for assault with 
intent to commit rape, an instruction that, if defendant 
assaulted and laid violent hands on prosecutrix, with 
intent not to actually ravish, but by force to overcome 
and seduce her, he would be guilty of simple assault, is 
proper.—People v. Manchego, Cal., 22 Pac. Rep. 223. 


16. CRIMINAL LAaw—Homicide.—In order to show that 
the killing constituted murder under Pen. Code Cal. § 
189, which enumerates the class of homicides to which 
the law “superadds the intent to kill,” it was competent 
to show that it was done in the commission or attempt 
to committ a felony, whether such felony was com- 
mitted or attempted as the result of a conspiracy or 
not;andin such case the law attaches the felonious 
intent accompanying the crime contemplated to the 
act of killing, and constitutes it murder, whether it be 
one of those enumerated in § 189 or not.—People v. Olsen, 
Cal., 22 Pac. Rep. 125. 


17. CRIMINAL PRACTICE — Jury. — The length of time 
that ajury should be kept together in a criminal case, 
to decide upon a verdict, is very much in the discretion 
of the court.— State v. Leach, Ind., 22 N. E. Rep. 111. 


18. DEED—Cancellation.—Where mental weakness has 
been gradual and continuous, and isthe direct result 
of old age, proof of that fact is admissible ina suit to 
set aside deeds made by one who has been adjudged 
mentally unsound, though the deeds were executed 
prior to the filing of the petition for inquest; and the 
records of the inquest and adjudication of insanity are 
also admissible as the basis of inquiry into the prior 
mental condition. — Giles v. Hodge, Wis., 43 N. W. Rep. 
163. 

19. DEED— Reformation. — A bill in equity will lie to 
reform a deed, where it alleges that at the time it was 
made it was “fully understood, and it was agreed,” be- 
tween the parties to the deed, that the term “Loop,” 
used in the deed to describe the lands conveyed, in- 
cluded and embraced certain lands which the vendee 
afterwards found were not generally understood to be 
known and described as contained inthe “Loop.” — 
Fudge v. Payne, Va., 10 8. E. Rep. 7. 


20. EJECTMENT.—In an action of ejectment for land in 
California, where both parties assert title tothe prem- 
ises under patents of the United States, issued upon 
concessions of former governments, confirmed by the 
tribunals of the United States, the controversy can only 
be determined by reference to those concessions, or by 
the proceedings had for their recognition and confir- 
mation under our government. — Harrison v. Ulrichs, U. 
8. C. C. (Cal.), 39 Fed. Rep. 654. 

21. Equiry—Bill of Review.— An application for a bill 
of review will not be granted where no actual fraud is 
set up, and the affidavits on which the application is 
based show that no fraud in fact was practiced in ob- 
taining the decree, and no error of law apparent on the 
face of,the decree is either set up or relied on.— Tilghman 
v. Werk, U. 8. C. C. (Ohio), 39 Fed. Rep. 680. 


22. EXECUTION. — An execution, purporting to be 
issued upon the judgment of a justice, when there is in 
fact no such judgment, but simply the verdict of a jury, 
is void, and the justice should quash suéh execution 
upon notice and motion.— Lowther v. Davis, W. Va., 10 8. 
E. Rep. 20. 

23. EXECUTORS— Emp!oyment of Counsel.—Executors 
have no authority to litigate adverse claims of heirs, 
legatees, or devisees, and payments to counsel so em- 
ployed will not be allowed on settlement of the execu- 
torial accounts.—In re Jessup’s Estate, Cal., 22 Pac. Rep. 
260. 

24. EXECUTORS AND ADMINISTRATORS. — Under Code 
Civil Proc. Cal. § 1354, and § 1388, a non-resident, named 
as executor in a will, may apply for and receive letters 
testamentary, and it is unnecessary that he be actually 
in the State when the order for issuance of the letters 
is made.—In re Brown’s Estate, Cal., 22 Pac. Rep. 233. 

25, FRAUDULENT CONVEYANCES.—Where the allegation 
of the complaint in a suit to set aside conveyances as 





in fraud of creditors, that the grantor is and was at the 
time of the conveyances indebted to complainants. is 
not denied, and the burden of showing a consideration, 
not materially inadequate, is on the grantees. — Fisher 
v. Moog, U. 8. C. C. (Ala.), 39 Fed. Rep. 665. 


26 FRAUDULENT CONVEYANCE. — Rev. St. Wis. 1878, § 
2320, having declared that conveyances made with 
intent to defraud creditors shall be void, an execution 
levied upon the land of a debtor subsequent to such a 
conveyance constitutes a lien thereon as against one 
claiming under the conveyance. — Ahlhauser v. Doud, 
Wis., 43 N. W. Rep. 169. 


27. FRauDs—Statute of.— Defendant has possession of 
a horse, with authority to sell it, and apply the pro- 
ceeds to the payment of a debt due him from the 
alleged owner. Plaintiff, knowing the horse to be the 
subject of a replevin suit then pending, declined to 
purchase him, unless defendant would make good the 
title. Defendant replied that “if everything was not all 
right, he would make it right,” and plaintiff bought the 
horse: Held, that as defendant’s promise was not to 
make the title good if the alleged owner did not, but 
to make it allrightifit was not then right, and as it 
was based on a valuable consideration, it was not 
within the statute of frauds. — Farnham v. Chapman, Vt., 
18 Atl. Rep. 152. 


28. GARNISHMENT. — Stock held as collateral security 
is property and effects subject to garnishment under 
Rev. St. Tex. art. 208, which provides that where the 
garnishee is an incorporated company, and the defend- 
ant is or was, when the writ of garnishment was served, 
the owner of any shares of stock in such company, or 
any interest therein, the court shall rendera decree 
ordering the sale, under execution in favor of the 
plaintiff against the defendant, of such shares. — Smith 
v. Traders’ Nat. Bank, Tex., 12 8. W. Rep. 113. 

29. GARNISHMENT—Notes. — Under Rey. St. Wis. § 2752, 
authorizing a creditor to garnish any person having 
“realor personal” property belonging to such cred- 
itor’s debtor, and § 4972, defining the term “personal 
property” as including ‘‘money, goods, chattels, things 
in action, and evidences of debt,” drafts and notes can 
be garnished.—La Crosse Nat. Bank v. Wilson, Wis., 43 N. 
W. Rep. 153. 

30. HABEAS CoRPUS.— Habeas corpus will not lie on the 
ground that sentences imposed on petitioners are in 
excess of the period fixed by statute, as such judg- 
ments are merely erroneous, and not void. — In re 
Graham, Wis., 43 N. W. Rep. 148. 

31. INJUNCTION.—A right of way for a toll road is such 
an interest in the land covered by it as will enable its 
owner to bring an action against a county dec.aring the 
road to be a public highway, under Code Civil Proc. 
Cal. § 738, which provides that an action may be brought 
by any person against another, who claims an estate or 
interest in real property adverse to him, for the pur- 
pose of determining such adverse claim. — Welch v. 
Pulmas County, Cal., 22 Pac. Rep. 254. 

32. INSANITY—Presumption. — B was adjudged insane, 
and a guardian appointed for him; three years after- 
wards he was married, and three years after his mar- 
riage his guardian was discharged; after marriage the 
two lived together 4g man and wife 33 years, till B’s 
death, during which time no question was ever raised 
as tothe sanity of B, or the iegalty of the marriage: 
Held, that the presumption of continued insanity, atter 
one has beer adjudged insane, was overcome in B’s 
case by the counter presumption of the legalty of the 
marriage relation. — Castor v. Davis, Ind., 22 N. E. Rep. 
110. 

33. INSOLVENCY—Fraud. — An agreement with an in- 
solvent by a third person that he will buy the property 
of the insolvent atthe sale under judgments against 
him, pay off certain creditors, and turn over the resi- 
due ifany,to the insolvent is not sucha fraudulent 
agreement as will render the person liable to the other 
creditor, even though some of the judgments were 
fraudulent, if the person acted in good faith, believed 
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the judgments to be valid, and distributed the pro- 
ceeds of the property to the specified bona fide creditors. 
— Shoemaker v. Harris, Wis ,43 N. W. Rep. 151. 

34. INSURANCE.—Acts 18th Gen. Assem. Iowa, ch. 211, § 
2, which provides that an omission to attach to insur- 
ance policies the applications and representations 
upon which they are issued shall not invalidate the 
policies, but merely preclude the company from plead- 
ing or proving the falsity of such representations, does 
not conflict with, and is not superseded by Acts 2ist 
Gen. Assem. ch. 65, regulating mutual benefit associa- 
tions, although the latter contains neither the same, 
nor any similar provision. — McConnell v. Iowa Mutual 
Aid Assn. Iowa, 43 N. W. Rep. 188. 

35. INTOXICATING LIQUORS. — The ordinance of Jack- 
sonville declaring it unlawful for any person to keep 
open on the Sabbath day any bar. room or other place 
where cider, vinous malt, fermented or spirituous 
liquors of any kind are sold or kept for sale, or keep 
open “any door or aperture thereof which could or 
might be used as a means of ingress or egress to such 
premises or in such manner as the public could be ad 
mitted,” or to sell, offer for sale, give, or dispose of any 
such liquors on the Sabbath day,is not void, as being 
inconsistent with the laws of this State, or on account of 
vagueness or uncertainty. — Ex parte Peacock, Fla., 6 
South. Rep. 473. 

36. INTOXICATING LIQUOR. — On the day of a special 
election, in a certain ward, a sale of liquorin the city, 
though outside of such ward, isin violation of Rev. St. 
Ind. § 2098, prohibiting the sale of liquor “upon the day 
of any election inthe township, town, or city where 
the same way be holden.” — Qualter v. State, Ind., 22 N. 
E. Rep. 100. j 

87. JUDGMENT—Alimony.—Under the Wisconsin stat- 
ute subjecting a judgment for alimony to the continu 
ing power of the court, though the original judgment 
of divorce does not provide for such security for the 
payment of alimony therein provided for, the same 
may be required by the court at any time thereafter.— 
Wright v. Wright, Wis., 48 N. W. Rep. 145. 

38. JUSTICES OF THE PEACE—Jurisdiction. — In deter- 
mining the question of juriSdiction in an action for a 
wrong before a justice, the amount claimed in the 
summons, and not the damage shown by the testimony, 
must control. — Stewart v. Baltimore, etc. R. Co., W. Va., 
10 S. E. Rep. 26. 

39. LIBEL AND SLANDER— Privileged Communications. 
—Statements made before a meeting of the stockhold- 
ers of a railroad company bya member, attributing 
drunkenness andincapacity to one of the officials, are 
privileged if made in good faith.— Broughton v. McGrew, 
U. 8. C. CO. (Ind.), 39 Fed. Rep. 672. 

40. MECHANIC’S LIEN.—Under Code Civil Proc. Cal. §§ 
1185, 1192, where the construction is at the instance ofa 
leaseholder, with the knowledge of the owner of the 
fee, not only the leasehold interest, but also the fee, is 
subject to such lien.— West Coast Lumber Co. v. Newkirk, 
Cal., 22 Pac. Rep. 231. 


41, MUTUAL BENEFIT INSURANCE—Beneficiary.—A pro- 
vision in the constitution of a beneficiary society that 
members may change beneficiaries by a direction ia 
writing on the back of the certificate,in a prescribed 
form, and attested by the recording secretary, and by 
him reported to the grand secretary,is a substantial 
partof the contract of insurance, and a change of 
beneficiaries by will is not such a compliance therewith 
as will entitle the persons named in the will to recover. 
—Hainer v. Iowa Legion of Honor, lowa, 43 N. W. Rep. 185. 


42. NEGLIGENCE — Railroad Companies. — Where a 
passenger on a street-car is injured by a collision be- 
tween the street-car and the cars ofa railrgad com- 
pany,the negligence of the street-car company con- 
tributing proximately to the collision is not imputable 
to the passenger so as to place him under the same dis- 
ability to sue and recover aguinst the railroad company 
as the street car company would beif it were suing.— 
Georgia Pac, Ry. Co. v. Hughes, Ala., 6 South. Rep, 413, 





43. NEGLIGENCE—Dangerous Premises.— A complaint 
alleging that plaintiff was at the place where the ac- 
cident occurred on business with, and at the invitation 
of, defendant, is sufficient to show defendant’s duty, as 
between the parties, to keep the premises in safe con- 
dition.— Schmidt v. Bauer, Cal., 22 Pac. Rep. 256. 


44. NEGLIGENCE. — Plaintiff was injured by a train 
while pushing off froma wharfin a boat. He might 
have easily escaped injury if he had changed his posi- 
tion in the boat, or had entered it at another place, and 
could have seen and heard the approaching train from 
a distance. His testimony showed that his mind was so 
fixed on the boat that he paid no attention: Held, con- 
tributory negligence. — Trousclair v. Pacific Coast Steam- 
ship Co., Cal., <2 Pac. Rep. 258. 


45. NOVATION—Mortgage. — An agreement by a mort- 
gagee to accept a third person as his debtor, instead of 
the mortgagor,in ptrsuance of which the mortgaged 
property is conveyed to the third person in satisfaction 
of an indebtedness of the mortgagor to her, and she 
does not assume the mortgage, and is not competent to 
make a binding agreement, and the conveyance is not 
made subject to the mortgage,is not a valid novation, 
and will not discharge the mortgagor, and release the 
mortgaged premises. — Spycher v. Werner, Wis., 43 N. W. 
Rep. 161. 

46, PARTITION—Estoppel.—A decree of partition of the 
land of a testatrix, and confirmation of the commis- 
sioner’s report, made by acourt of probatein Texas, 
do not estop a devisee, who is a party to the proceed- 
ings, to set up a claim to the land otherwise derived, as 
the probate court has no authority to determine title 
to land.—Mayo v. Tudor’s Heirs, Tex., 12 8. W. Rep. 117. 


47. PARTITION—Jurisdiction. — Under Code Civil Proc. 
Cal., the district court has power to partition an estate 
in common, though the estate of one of the original co- 
tenants isin course of administration in the probate 
court.— Richardson v. Loupe, Cal., 22 Pac. Rep. 227. 

48. PARTNERSHIP—What Constitutes. — An agreement 
between two persons, providing that they shall together 
work aquarry and share equally in the profits, and 
that the manager thereof shall pay the expenses out of 
the proceeds of the same, constitutes a partnership be- 
tween such persons, as defined by Civil Code Cal. § 2395, 
being “an association of two or more persons for the 
purpose of carrying on business together, and dividing 
its profits between them.”— Quinn v. Quinn, Cal., 22 Pac. 
Rep. 264. 

49. PUBLIC LANDs — Jurisdiction. — Where land has 
been sold to the United States government, and juris- 
diction over the same has been ceded to it by the State 
legislature, reserving the 1ight to serve personal pro- 
cess thereon, no process issuing out ofa State court 
upon a judgment lien to which the land was subject at 
the time of sale can effect the title thereto. — Martin v. 
House, U. 8. C. C. (Ark.), 89 Fed. Rep. 694. 

. 50. RAILROAD COMPANIES—Land Grants. — Act Cong. 
July 10, 1886, provides that “no lands granted to any 
railroad corporation by any act of congress shall be 
exempt from taxation by States, territories, and munic- 
ipal corporations on account of the lien ofthe United 
States upon the same for the costs of surveying, select - 
ing, and conveying the same, or because no patent has 
been issued therefor:” Held, that congress delegated to 
the States and territories the right to tax the lands 
granted to railroad companies, though the latter had 
not paid the costs of surveying and selecting such 
lands.— State v. Central Pac. R. Co., Nev., 22 Pac. Rep. 237. 

51. RAILROAD COMPANY—Negligence.— Where a person 
or corporation is vested with authority by the legisla- 
ture to do an act, it will be protected from all responsi- 
bility, and liable to no suit atlaw or equity, provided 
what it is authorized to do is done carefully and skill- 
fully, though without such authority it would have 
been a nuisance, but, if done carelessly and unskill- 
fully, and damages result from such carelessness and 
want of skill, it will be responsible.— 7'aylor v. Balt. ¢ O. 
R. Co., W. Va., 108, KR, Rep, 29. 
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52. REFERENCE—Counterclaim. — Under Rev. St. Wis, 
§ 2864, providing that the court may directa reference 
“when the trial of an issue of fact shall require the ex- 
amination of a long account on either side,” a counter- 
claim containing 15 items issuch “along account” as 
will make a reference proper. — Sutton v. Wegner, Wis., 
43 N. W. Rep. 167. 

53. RELIGIOUS SOCIETIES — Sale. — Where a church 
edifice has ‘been erected by voluntary contributions 
and upon the promise and agreement that the building 
is tobe used for certain specified purposes, the con- 
tributors to the fund havea right to insist that the 
property be used for the purposes named, and may en- 
join a sale of the building, where no adequate cause is 
shown, and the effect would be to divert the funds from 
the use intended, and apply them elsewhere. — Avery v. 
Baker, Neb., 48 N. W. Rep. 174. k 

54. REMOVAL OF CAUSES.—Time of Application. — The 
application for removal, under the act of 1887, must be 
made at or before the expiration of the time to answer, 
as precribed by the statute orrulesof courtin force at 
the time of the service of the summons. Subsequent 
extensions of time to answer by special orders of the 
court, or by stipulations of the parties, cannot extend 
the time to apply fora removal under the statute. 
Austin v. Gagan, U. 8. 0. C. (Cal.), 39 Fed. Rep. 626. 


55. REMOVAL OF CAUSES—Time of Application.—Under 
act Cong. March 38, 1887, as corrected by act Aug. 13, 1888, 
requiring an application for removal from State to 
federal court to be made at or before the time the de- 
fendant “is required by the laws of the State or rule of 
the State court in which the suit is brought to answer 
or plead,” where, on the third day of the term, defend- 
ant is ruled to answer, and files a plea in abatement on 
the next day, which is overruled on demurreron the 
sixth day, a petition for removal, not filed until the 
seventh day, is too late, even ifthe pleain abatement 
suspended the rule to answer, as such rule became 
operative on the overruling of the plea. — Browning v. 
Reed, U. 8. C. C. (Ind.), 39 Fed. Rep. 625. 


56. Res JupIcaTa.— In an action for the diversion of a 
stream,a prior judgment restraining defendant from 
interfering with plaintiff's dam,or with “his turning 
out any of the waters from Kentucky ravine, after said 
water shall have reached plaintiff's dam, so long as the 
quantity shall not exceed 25 inches,’ does not estop 
defendant from proving a prior appropriatiou by him 
above plaintiff's dam. — Wirson v. Derine, Cal., 22 Pac. 
Rep. 224. 

57. SET-oFF — Judgments. — Where a judgment re- 
covered by plaintiff against defendant was assigned to 
plaintiff’s attorney in good faith,in payment for his 
services in the action, the trial court did not err in re- 
fusing to set off against such judgment a judgment re- 
covered by defendant against plaintiff prior to the 
assignment, but of which the attorney had then no 
notice.— Simmons a. Reid, 8. Car., 9 8. E. Rep. 1058. 

58. SET-OFF.— A note sought to be used as a set-off 
must be owned solely by the person seeking so to use 
it, not by him and another jointly.— Proctor v. Cole, Ind., 
22 N. E. Rep. 101. 

59. TaxaTION—Election. — Act Ky. March 17, 1860, pro- 
hibits more than one question for taxation to be sub- 
mitted to the voters at any one election, and declares 
that, if more than one such question is voted upon at 
any one election, such tax shall be null and void: Held, 
that an election upon subscriptions to the capital stock 
of two different railroad companies, held atthe same 
time, was null and void.—Christian County Court v. Smith, 
Ky., 12 8. W. Rep. 134. 

60. TowNs—Trustees.—A town trustee’s assignment of 
his claim for services not being an official act, his fail- 
ure to pay is not a neglect of his duty as trustee, 
creating a liability on his official bond, whether or not 
such claim is payable by the townehip.— State v. Keifer, 
Ind., 22 N. KE. Rep. 107. 

61. Trusts—Identification of Trust Funds.—Complain 
ant can recover on the ground of a trust, for a receiver 








from the F Bank, which has failed, such portion only 
of the proceeds of its paper sent to the F Bank as it 
shows has passed into the receiver’s hands either in its 
original or some substituted form. — Commercial Nat. 
Bank v. Armstrong, U..8. C. C. (Ohio), 39 Fed. Rep. 684. 


62. TRUSTEE—Bond. — A trustee deriving his powers 
solely from the instrument creating the trust cannot be 
required to give bond againstthe direction of the in- 
strument unless in pursuance ofa statutory require- 
ment.—In re Kilgore, Ind., 22 N. E. Rep. 104. 


63. TRIAL—Usury.—In an action on a note, when the 
answer admits that it was made by defendant, but al- 
leges that itis void, as it was given for usurious inter- 
est,the burden of proof is on defendant, and he is 
entitled to open and close.— Seekell v. Norman, Iowa, 43 
N. W. Rep. 190. 


64. UsuRY—Pleading. — The defense of usury is per- 
sonal] to the borrower and his sureties and privies. A 
mere purchaser of the equity of redemption, being 
neither surety nor privy, cannot avail himself of the 
usurious contract of his grantor, to which he isa 
stranger, and plead usury in such contract. — Cheney v. 
Dunlap, Neb., 43 N. W. Rep. 178. 


65. VENDOR AND VENDEE. — Where a conveyance of 
land reserves the right to raise ore thereon to the own- 
ers of a certain furnace, the exclusive right to such ore 
remains in the vendors, and a subsequent conveyance 
by them of such ore to the owners of such furnace con- 
stitutes a good defense toa bill to restrain the latter 
from digging the ore, though the conveyance is made 
after action brought. — Lee v. Bumgardner, Va., 1058. E. 
Rep. 3. % 


66. VENDOR AND VENDEE. — One who held a recorded 
bond for a deed to certain land conditioned to be de- 
livered on payment of a balance of the price at a certain 
time, conveyed the same to one R, who paid such bal- 
ance at the time specified, and a deed was delivered by 
the vendor’s agent, who had been instructod to deliver 
it only on payment of the balance, anda certain sum 
for expenses incurred in the preparation of the deed. 
Afterwards, on demanding thissum,R refused to pay 
it, returned the deed. and was refunded the amount 
paid: Held, that R was entitled to a conveyance of the 
legal title from one to whom the vendor subsequently 
conveyed it,on payment of the balance of the price, 
and without a previous tender thereof. — Irvine v. Haw- 
kins, Nev., 22 Pac. Rep. 240. 


67. VENDOR AND VENDEE — Bona Fide Purchaser. — A 
recorded conveyance acknowledging payment of the 
purchase money is prima facie evidence that the vendee 
was a purchatger in good faith for a valuable considera- 
tion.— Hiller v. Jones, Miss.,6 South. Rep. 465. 


68. VENUE—Actions.—A suit to enjoin the building of 
a dam, which it is alleged will flood plaintiff’s land, is 
such an action forinjury thereto as must be tried in 
the county where the same is situated under Code Civil 
Proc. Cal. § 392, providing that actions for injury to 
real property must be tried in the county where the 
subject of the action is situated. — Drinkhouse v. Spring 
Valley Water-works, Cal., 22 Pac. Rep. 252. 


69. WILLS — Chattels. — Where chattels are given by 
will to a person for his life, without any limitation over 
in remainder, the legatee for life has not absolute prop- 
erty in such chattels, but his estate is accountable to 
the estate of the testator for such chattels as the 
legatee, in his life-time, sold and converted to his use, 
orhis administrator, after his death, sold and con- 
verted to the use of such legatee’s estate. — Bartlett v. 
Patton, W. Va., 10 8. E. Rep. 21. 

70. WILLS—Construction.— A testator’s bequest of all 
his funds to his wife for life, for the benefit of herself 
and children, “to be used asshe may think proper,” 
means only such use as is consistent with the life-estate 
given, and an investment of such fundsin land gives 
testator’s wife only a life-estate therein, remainder 
over to testator’s heirs in fee,free from her debts. — 
Johns’ Adm’r v. Johns’ Adm’r., Va., 10 8. E. Rep. 2. 





